

PEBFACE. 


It may at first sight appear somewhat presumptu- 
ous to attempt to write a treatise on Interpretation of 
Statutes Arhen such excellent Standard English books 
as Maxwell and Craies hold the field in the legal world 
even to-day. On a second thought, however, it would 
seem that such an undertaking is neither fruitless nor 
superfluous. The object of the present work is not to 
supplant but supplement the classical works extant on 
the subject and to enable the better application of the 
principles enunciated in those books suitably modified 
and adapted to Indian needs and conditions. Further 
as pointed out by a former editor of Maxwell’s Inter- 
pretation of Statutes, the achievement of that great 
Avork consists almost entirely in the illustration of the 
leading prijiciples of interpretation by “a w’ealth of 
authority” and it may easily be imagined that a book 
containing examples draAA’n from Indian decisions based 
on Indian Statutes is likely to be more useful to Indian 
LaAvyers and Judges than one abounding in illustra- 
tions based on English, Statutes some of which may be 
obscure and not ail of Avhieh are within the easy reach 
of the ordinary Indian laAvyer, Lastly it should be 
remembered that th,e English principles of Interpreta- 
tion are applied in Indian Courts and by the Privy 
Council more bn grounds of: |ustiee, equitj^ and good 
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conscience than on their being applicable directi; 
as such and accordingly the Indian decisions 
have borrowed and assimilated the rules of Inter] 
tion of other systems of law into the jurisprudei 
this country are of greater value as direct anthc 
than foreign decisions and analogies. I have 
fore felt that a book based on such case-law is liki 
be of considerable use to practising lawyers in 
country. Added to this, the outstanding fact re: 
that during the last three decades the volume of 
law on this important subject has grown suffic 
large to be capable of forming a substantial nuclei 
the attempt of an Indian work on the La 
Interpretation. 

The method followed in this work has be 
enunciate the main principles of interpretation a 
down in the leading English, decisions and tlie E 
Text Books on the subject to the extent they havi 
adopted and followed by the highest judiciary i: 
country and to illustrate the same from the dec 
of the Privy Council and of the several High ( 
in India pointing out wherever necessary any i 
ences in the approach of the subject betwee 
English and Indian Courts of justice. The 
work is divided into separate books each one of 
is allotted to a particular branch of the law, th 
of the books being devoted to a study of the prii: 
of interpretation of constitution statutes with s 
reference to the Government of India Act, 1935 
chapter is also added on the Doctrine of Ultru 
which IS assuming so much importance nowaday 
merely in the: higher Courts of this country but e 
the mofussil courts on account of the increasing 


.(1 I 
■h 

j- 

)f 
;s 

u"* 

;o 
is 

IS 


)r 


:d 
ih 
m 
is 
IS 

ts 
r- 
le 
re 
d) 
st 
es 
al j 
a 
es 
ot 
in 



PEEFAGE. 


Vll 

lory law enacted by the Provineial Legislatures after 
-the advent of Provincial Autonomy granted under the 
Government of India Act, 1935. On the whole the work 
represents an earnest attempt to study the law of Inter- 
pretation of Statutes from the Indian point of view and 
to re-arrange under proper heads the well-recognised 
principles of an important branch of law with due 
regard to the course of Indian decisions for the last 
half a century. Besides the English Interpretation 
Act and the General Clauses Acts, I have added a 
commentary on the more important subjects included 
in the Legislative Lists in Schedule VII of the Govern- 
ment of India Act, 1935, embodying therein the latest 
•decisions on the several items in that schedule. 

I am perfectly aware of the obvious limitations 
and imperfections that a \TOrk such as the one under- 
taken by me is subject to, but I earnestly hope the 
indulgent reader will view this more as a stimulus to 
the study of a partly neglected but an important branch 
of law rather than as a standard work on a dilEeult 
legal subject and take to it in that kindly and sympa- 
thetic spirit to which it is entitled. 

I desire to aefaiowledge my debt of gratitude not 
merely to the standard English works on Interpreta- 
tion such as Maxwell’s Interpretation of Statutes, 
Craies on Statutes Law and Beal on the Cardinal Rules 
of Interpretation but to the several other works to 
wbieb reference has been made in the course of the 
work in the footnotes appended to the same. 

Ayyar, Proprietor, Madras Law Journal, for hayi^ig 
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consented to print and publish the work and for 1: 
brought it out early in a neat and attractive fora 

Lakshmi Nivas, 

2nd Line Mahaeanipeta, P. NAEASIMH. 

Visagapatani, 

BQth April, 1940. 
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INTRODUCTORY. 

The necessity for interpreting laws is as old as tlie 
laws themselves and occurs in almost every system of 
jurisprudence. In the history of all civilized nations 
the necessity for codification of laws was felt very 
early in their liistory and a study of the first principles 
founded on reason, public convenience and necessity 
became a natural consequence. As the Roman Juris- 
prudence commenced with the Twelve Tables, and the 
Code of Justinian the Hindu system of jurisprudence 
which according to Mayne has ‘the oldest pedigree of 
any known system of jurisprudence’ began with the 
Manusmriti or the Ordinances of Manu. Several of 
the rules of interpretation under Roman Law took the 
forms of Maxims which are collected in standard works 
and dictionaries like Broom’s Legal Maxims and 
Wharton’s Law Lexicon and are frequently quoted and 
relied upon by Judges even in modern times in support 
of their conclusions. The Hindu system of jurispru- 
dence again contains its own principles of exposition 
and as has been pointed out by the Privy Council ques- 
tions arising under it eaimot be determined on abstract 
reasoning or analogies borrowed from other systems of 
law but only on the rules and doctrines enunciated by 
its own law-givers and recognized expounders. Thus 
provision was made in the ancient law books for cases 
where there was a conflict of texts in the Shrutis them- 
selves or between the Shrutis and the Smritis the two 
most authoritative sources of Hindu Law. For instance 
Manu ordains that where two Shruti texts are mutually 
contradictory, both are right add they should be treated 
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as alternatives to be followed at tbe option of an 
vidnald Gautama enjoins the rejection of a S ;i 
which is in conflict with a Shruti, and of a cr a 

which is in conflict with a Smriti and lays down e 

superiority of the Mann Smriti to otliers which i’ 

be in conflict with th,e former, in its title to recogr i 

and acceptance. Brihaspati declares that the ? 
elaborate of two texts expressed in two different f 3 
occurring in two equally authoritative texts shoul ?■ 
followed. Viramitrodaya lays down that as bet i 
a text of doubtful import and another of clear sij 
cation relating to the same matter the latter ougl > 
be preferred and that what occurs in the concluding 
tence gives way to what appears in the opening sente ^ 
It further lays down that if one text is more dif 
and obscure than another the latter ought to be pr 
red and that the general is superseded by the parties ^ 
Yajnavalkya expresses the opinion that a text whi< ! 
more in consonance with equity and reason ougl: • 

carry greater weight than one w-hich is unreasonabj 
opposed to equity.'* The ingenuity’ of the comm< 
tors increased the rules of interpretation and in co ^ 
of time they became the subject of separate trea ; 
like the Mimamsa Rules of Interpretation and 
Karakas and Adhikaranas of Bhattapada and Ma 
vacharya partly based on grammar but partly als' : 
rules applicable to Vyavahara or the Civil Law. 

2. By fhr the most important of such an< 
treatises on Interpretation is Jaimini’s T yfima 

(1) Kantt Lect. 2,: 14, also Gangaaatli Jha, Hindu Law in its 
em, i>.' 48v 

(^) Ganganath Jka, pp. 44 and 4-5* 

(3) JW, p, 46,, 

(ij 11 ; ' 21 . 
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which is assigned to about the sixth Geixfury before the 
Christian Era. The Mimamsa is primarily eoin'orned 
with the interpretation of the ritual in th.e Vedic texts 
and the reconciliation between conflicting explanations 
of the same by the different commentators but it was 
not on that ground the less aApplieable to Civil Law 
especially as under the Hindu Law the distinction 
between rules of positive law and religious and moral 
precepts or between temporal and spiritual law was 
little marked in ancient times and the Dharma connoted 
m,uch more than mere positive law and embraced reli- 
gion and morality as well within its wide signification. 
The Mimamsa is explained by Mr. Colebrook thus: ‘A 
case is proposed either specified in .Xaimini’s text or 
supplied by his Scholiasts. Upon this doubt, or ques- 
tion is raised and a solution of it is suggested whieli is 
refuted and a correct conclusion is established in its 
stead’. The three parts of the system consist thus in 
taking ap of a proposition to be discussed and apply- 
ing principles of logic to it, by taking the Purvapakslia 
the primia facie and wrong view at first, then the 
Uttarapaksha or a refutation of the erroneous view 
and ultimately arriving at the correct conclusion or the 
Siddhanta to be established. ‘The logic of the 
Mimamsa’, says Colebrook, ‘is the logic of the law-- 
the rule of interpretation of civil and religious ordi- 
nances. Each case is examined and determined on 
general principles and from the eases decided the prin- 
ciples may be collected ; a well ordered arrangement of 
them would constitute a philosophy of the law and thivS 
is in truth what has been attenapted in the Mimamsa 
Professor Max Muller also points out that the Mimam- 


'5) K. h, Sai'kar, Mimamsa Bulss op Iiiterpretation, T.L.L. 1905. 



(6) The Six Systems of Indian Philosophy, Max Muller. 
<7> K. ti. Sarkar,. Miinan<sa Buies TiX. 1905. 

(8) Tagore* law Lectures, 1900 . . ‘ 
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sa method of discussing questions was adopted 1: 
highest legal authorities in the settlement of cc 
eated questions of law® and Dr. Thibant is of th.e 
oiiinion. That these principles were applied i 
administration of Civil or Vyavahara Law i 
appear from the fact that it was ordained thai 
King’s Court was to be assisted by assessors who 
learned Brahmins one of whose chief qualificatiom 
the acquaintance with, the Sacred Law including i 
of Mimamsa Interpretation. Vasista mentions t 
popular Assembly or Court was to consist of ten ; 
bers made up of four students of the four Vedas 
who knows the Mimamsa one who knows the Ang 
teacher of the Sacred Law and three eminent men 
are in three different orders. It would thus be 
clear that the paramount importance of rules of i 
pretation in the administration of justice was reco 
ed from the earliest times and the same conti 
through the Budhistic period and was hardly inte 
red with in the Muhammadan or Mogul peri 
Mr. Kisore Lai Sarkar in his able exposition of 
Rules of Interpretation® has not only pointed out 
several of the accepted rules of interpretatioi 
vogue at the present day were anticipated by the 
cient Rishi Jaimini, but claims that the ancient b 
are sometimes even more clear and more logical ir 
treatment of the subject than the standard treatise 
the subject at the present day. Thus the golden ru 
construction, the rule of the popular or technical m 
ing, the rule of construction consonant with gram 
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the rule of departure from the ordinary and natural 
meaning on grounds based on history, the genesis of 
an enactment, its context or the consequences flowing 
from a particular interpretation, all find their counter 
parts in the ancient works on Interpretation in the 
principles of (1) Shruti, (2) Linga, (3) Vakya, and 
(4) Pi’akarana in the ancient rules of interpretation.® 
The Shruti is based on the principle that when the 
meaning- is complete and explicit in sense and grammar 
it should not be strained or twisted. The Linga en- 
joins the determination of the technical meaning of a 
word or expression which, has more than one meaning 
and whose natni’al and ordinary meaning does not 
agree with its context, by reference to such context or 
the other parts of a statute. The Vakya principle ena- 
bles a grammatical joinder where the words, or sentences 
in a text are not connected properly so as to make out 
a clear meaning and the Prakarana directs that in 
eases where the meaning appears to be plain and the 
expression clear and grammatical in itself but the same 
conveys no sense, it should be read with other allied 
passages in a woi-k with due regard to the nature of 
the subject.!® There are besides several axioms con- 
tained in the ancient Hindu Law books which not only 
bear great similarity to Roman and English Rules of 
Interpretation of a much later date but prove beyond 
doubt that the Law of Interpretation was studied in a 
more scientific spirit and had attained a greater degree 
of perfection than obtains at the present day. As 
pointed out by the same learned author, Mr. Sarkar, 
the BartJmkya axiom' that every word and senteiice 

(•9) Jaimiai, III: iii: 14* 

(10) Kisore Lai Sarkar, Hiinainsa ' 
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the rule of departure from the ordinary and natural 
meaning on grounds based on history, the genesis of 
an enactment, its context or the consequences flowing 
from a particular interpretation, all find their counter 
parts in the ancient works on Interpretation in the 
j)rinei*ples of (1) Shruti, (2) Linga, (3) Vakya, and 
(4) Prakarana in the ancient rules of interpretation.^ 
The Shruti is based on the principle that when the 
meaning is complete and explicit in sense and grammar 
it should not he strained or twisted. The Linga en- 
joins the determination of the technical meaning of a 
word or expression which, has more than one meaning 
and whose natural and ordinary meaning does not 
agree with its context, by reference to such context or 
the other parts of a statute. The Vakya principle ena- 
bles a grammatical joinder where the words, or sentences 
in a text are not connected properly so as to make out 
a clear meaning and the Prakarana directs that in 
eases where the meaning appears to be plain and the 
expression clear and grammatical in itself but the same 
conveys no sense, it should be read with other allied 
passages in a work with due regard to the nature of 
the subject. 1® There are besides several axioms con- 
tained in the ancient Hindu Law books which not only 
bear great similarity to Homan and English Rules of 
Interpretation of a much later date but prove beyond 
doubt that the Law of Interpretation was studied in a 
more .scientific spirit and had attained a greater degree 
of perfection than obtains at the present day. As 
pointed out by the same learned author, Mr. Sarkar, 
tlciG SartJMhya SL-^om that every .word .und sentenre 


(9) Jaimini, III: m: 14. 

(10) Ktere Lai SaAar, -p.-'C 
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should have a specific meaning and purpose the Laghi 
axiom that more rules should not be framed than nec 
sary, the Arthaikatwa axiom enjoining the attach' 
of the same meaning to ■words at one and th,e sa 
place, the Quwipradhana axiom dealing with the j 
justment or reconciliation of a principal idea and 
subordinate idea where they are in conflict with e^ 
other the Smncmjasya axiom that lays do-^vn that d 
tradiction between words and sentences ought not to 
assumed but an attempt should always be made 
avoid such conflict and bring about a reeonciliati 
between them and the Vikalpa axiom enabling one 
two meanings to be adopted where either is possi' 
and the AnartKahya maxim that no construction shox 
attribute a meaninglessness to any word or express! 
in a passage all bear a surprising similarity to t 
modern doctrines of interpretation enunciated 
Maxwell and Oraies.ll The analysis of these rules 
interpretation into elementary rules called axioms a 
the more complicated rules into principles of Interpi 
tation obtaining in the Mimamsa is one wdiich deserv 
to be adopted even by modern writers on Laws 
Interpretation. 

3. The secularization of the ancient dharma a 
the delimitation of Hindu Law in its actual administi 
tion to only a fraction of the Vyavahara Law of t 
Smritis have rendered the Mimamsa rules of doubtl 
utiit^k and of rare application as such except as rul 
of common sense or of sound logic and their desuetu 
has also been Occasioned by several of the obscuriti 
difficulties and conflicts occurring in the ancient tes 
having been removed by the commentaries, the Diges 


(11) Kiaojfe J^imawsa Rjiles, p. 78. 



(12) Mayne, Hindu Law and Usage, lOtli Hdn. by Sri S. Srinivasa 

Iyengar. " 

(13) Sri Balasu GuruHngamumL v. SH ^(maUJcsJmmLma, 

(1899) 26 I. A. 113*=22 M, S98 KC.: ' 
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•and judicial decisions.i2 in 8ri Balasu’s case^ iheix 
Loi’dships of tile Privy Council point out the necessitv 
of exercising great caution in interpreting books of 
‘mixed religion, morality and law’ lest lawyers un- 
acquainted with old text books and conimentariGs on 
Hindu Law should take for ‘strict law’, ‘pre- 
cepts’ meant for appeal to the moral sense. 
In the same case their Lordships refeiaing to 
the application of Jaimini’s rule in the Purva 
Mimamsa (that a text supported by the assign- 
ment of a reason ought to be deemed not as a 
Vidhi or injunction but as Arthavada or merely recom- 
mendatory) to Vasista’s text prohibiting the giving or 
receiving of an only son in adoption as he should re- 
main ‘to raise up progeny for the obsequies of his 
aiieestor-s comment as follows: ‘That if sound it would 
be conclusive as to Vasista’s text. But it is rather 
startling and a very intimate acquaintance would be 
needed before admitting its truth ...... It may liow- 

ever be fairly argued that one, who having the power 
to give an absolute command, gives an injunction not 
expressed in unambiguous terms of absolute command 
but resting on a i-eason, is addressing himself rather to 
the moral sense of the hearers than to their duty of 
implicit obedience’. As illustrations of the applica- 
tion of ancient Hindu rules of interpretation to modeni 
cases may be cited, the rule against the attributing of 
multiplicity of sense to the same word applied ])y 
■Seshagiri Ayyar, J., in Meenakshi y, Muniandi Pani- 
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the law of the loaf and the staff I’elietl upon 
Tukaram v. Narayana Rmicliandra^^ and the rule 
strict construction in regard to statutes taki 
away rights and privileges adopted recently by a F 
Bench of th,e Bombay High Oourtds 

4. The English system of Jurisprudenee, exliib 
marked traces of the inflneiiee of Roman Law and se' 
ral of the maxims of the Common Law are borrow 
from the Civil La'w and are still quoted in the langiia 
of the Civil Law. Plneknett expresses the o])inioii tii 
even a casual examination of the Canon Law aft'oi 
ample evidence of the prevalence in the 14th Century 
a system of inter-pretation ‘which was hardly inferi 
considering its date to that wliieh formed the suliject 
the late Sir P. B. klaxw^elPs treatise, So long as t 
English Monarchs were supreme, they were the la 
makers as well as interpreters of law’ and problems 
interpretation did not arise. Wlien the King w 
forced to delegate his function of administering Jn.sl: 
to a different person the matter of interpretation beca3 
more urgent. In the first stage the legislator and 1 
judge were the same and laws were inter] >rc‘ted aceo! 
ing to the intentions of the legislator which w’ore nee- 
sarily well-known. In the second stage the legislai 
and interpreter were drifting apart hut could co 
municate with each other by informal conferences, 
the third arid last stage when the original legislai 

(U) 38 Mad. ilU at 1161 (Ll/Jt.). 

(15) 36 Bom. 339 at 356 (B-B.). 

(16) Per XiOkuiy Jiwaji Paiil t. Narayan Kristi 

(xumast Putilf 1^89 Bom. 305 (F. B.). 

(17) Phutoett, Btatutes and tbeiv interpretation in tlio- 1st half 
the 14tli 'Omtnry/19S2 (Cambridge Studies in English Legal Hiwtoi 
page 164. 
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passed away the necessity arose of preserving tlie in- 
tention of tlie legislator in judicial precedents. The 
Courts thus finally assunaed the role of interpretation 
which originally belonged to the legislators and was 
relinquished by them in eonrse of time.^® The growth 
of commerce, the advance of national and social inter- 
course and the progTess of emlization in general led to 
the increase of litigation and the growth of Courts of 
law and equity resulted in the introduction of new 
TnaYi-m.s of interpretation adapted to the increased 
wants of justice. English Law which lies embedded in 
innumerable cases or ‘a Codeless myriad of prece- 
dent’ as Ilbext chose to call it, developed in the course 
of centuries several of its rules of interpretation which 
have now been analysed and classified in the standard 
works on the Law of Interpretation. 

5. The administrative exigencies of British Buie 
in India rendered the codification of laws necessary 
early in its history. It was found expedient to frame 
rules for the easy understanding of young and inex- 
perienced judg’es and magistrates and adaptation, of 
the same to the needs of the country without the extra- 
neous assistance of English Law libraries and the rules 
of law contained therein. Thus in 1793, Regulations 
were passed applicable to Bengal and they were later 
extended to Bombay and Madras but their variety in- 
stead of establishing uniformity in law made the con- 
fusion already existing worse confounded yhieh led to 
a strong appeal on the part of Lord Macaulay for the 
codification of laws at the time of the passing of the 


(18) PIvA-Tiett, Statutes and tJieir interytetation in the 1st half 
of the 14th Century, 1922 (Cambridge Studl®, in. English Legal Histoiy), 
p. 165. ■ , > . ' ,;'r .■■yyiV' 
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Charter Act of 1833. Macaulay pointed out the pn 
lenee of Hindu Lhav, Muhammadan Law, Parsee Law 
English Law, perpetually playing upon each other 
disturbing each other in their operation and inllrit 
and the anomaly of ‘process and pleadings’ being 
the fashion of one nation’ and the ‘judgment’ ‘acc( 
ing to the Iuavs of another’, ‘an issue evolved accorc 
to the rules of Westminster and decoded aeeoi’din^ 
those of Benares ’.19 The First Indian Law^ Oommiss 
Avas accordingly appointed in 1834 and was folloAA'ed 
others as a result of which Acts, Kegnlations, 0 
nances and Rules were passed both by the Indian 
Central Legislature and the Pi^ovineial or Local Le. 
latures, and the Governor-Greiieral or the Governoi 
Council or by themselves {according to the terms . 
under the authority of the vaidous Acts i)as.sed by 
British Parliament for tlie governance of India) wl 
constitute the contents of the Indian Statute B 
to-day. 

6. The charter of the Supreme Court, Pi 
Cl. (18) ordained that the Supreme Court should 
one of equity administering justice according 
the rules and proceedings of the High Court 
Chancery in Great Britain. The High Conrt 
Calcutta inherited the same right from the Snprc 
Court and other High Courts acquired the same ri 
under the Letters Patent issued to them, first in 1^ 
and l-atef in 1865 (Cl. 19 ) . Originally by means 
regulations and later by the Civil Courts Acts 
Bengal, Madras and Bombay it was proAdded that 
Civil Courts subordinate to the High Courts should 

; In' Biitish India, (Tagor$ Law Lectures,' 19 
Bljay Esor Acliarya, b.a. p. 91. 
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aecoi’ding to ‘justice equity and good conscience’ in 
cases wlieve no specific rule existed. 

7. rhe law relating to tire interpretation of Indian 
Statutes lias been codified to a small extent in the 
General Clauses Act® passed by the Imperial Legisla- 
ture (Act X of 1897) with 30 sections and the provinces 
have also passed their own General Clauses Acts^i but 
tliese touch only the fringe of the subject as pointed 
out by Sri Ach,arya in his Tagore Law Lectures on 
Codification in British, India and a satisfactory codi- 
fication has yet to be made to bring about uniformity 
and clarity of the Law of Interpretation in India. It 
must be stated that the present General Clauses Acts 
are both redundant and defective and are by no means 
exhaustive even in the limited range they purport to 
operate. The Interpretation of Indian Statutes is 
thus largely governed by rules of justice, equity and 
good conscience which are themselves ‘identical with', 
the corresponding relevant rules of the Common Law 
of England’® subject to alterations and modifications 
to suit the conditions, circxnnstances and notions ob- 
taining in this country. The following pages attempt 
to analyse and expound these principles enunciated and 
adopted by the Judges of this country and those 
entrusted with the administration of its laws now for 
over a century. 


(20) See Appendix B. 

(21) See Appendix G onwards* . 

(22) Jagat Mohan v. Kalipado Ghose, t9^2 104 at 10,6, see- 

also Waghela y. SheTch Mashndmf (1887 ) ; 1.A* ■ 8% 96. -G-'.' =, 
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Page 83 add as para. 2 («) after th.e end of para. 2. 

EFFECT OF BETEOSPEOTIVE LEGISLATION 
ON PENDING ACTIONS. 

In a ease wliere a new Act (Gaming Act, 1845) was 
passed when an action was pending, it was held that the 
Act was not retrospective so as to defeat the pending 
action though S. 18 of the new Act clearly indicated 
that “ no suit shall be brought or maintained for reco- 
vei’ing’ money, etc.” Baron Parke remarked, it would 
be strange to hold that the Legislature could have 
meant that a party who had a perfect title to recover a 
sum of money under a contract made prior to the Act 
just as he had a right to any personal property should 
be deprived of such a right without compensation, Moon 
V. Durden, (1848) 2 Ex. 22 ; 12 Jur. 138 : 76 E.B. 479. 
Similarly it was held. that S. 4 of Trade Disputes xlet, 
1906, which prohibited the entertaining by any Court 
of an action for tort against a Trade Union 
■did not prevent the disposal of an action com- 
menced before the passing of the Act. Smithies r. 
National TJmon of Operative Plasterers, (1909) 1 K. 
B. 310 : 78 L.J.K.B. 259 : 100 L.T. 172 and to the 
same effect was the decision in Beadling 'v, ,Qoll, (1922) 
39 T.L.B.128, in a ease arising under a later Gaming 
Act (of 1922). It was further held in Henshall v. 
Porter, (1923) 2 K.B. 193 : 92 L.J.K.B. 866, 

that the Gaming Act of 1922 did npt prevent the insti- 
tution of an action under a repealejl section , of an older 
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Act, even aftei* the EeiJealiug Act came into force, iu’ 
respect of a cause of action whieh arose before the date 
of the Repealing Act. Section 32 of the Medical Act,, 
1858, was held not applicable to an action for medical 
services begun before the date of the said Act but tri<*d 
after its enactment though S. 32 prohibited the reco- 
very after 1 — 1 — 1859 of any charges for medical treat- 
ment unless upon proof of the medical officer being on 
the medical register. The case reported in Colonial 
Sugar Heftumg Go. v. Irving, (1905) A.C. 369, is to 
the same effect . The principles laid down in the above 
eases have been adopted in the Indian High Courts . 
{Vide 50 AIL 965, Rann Sin glia v. Shan her Daijal.) In 
the only case in which such retrospective legislation was 
applied even to pending actions it was done on account 
of the express language used in the Acts goveraing the 
same. Compare S, 7 of the Bihar Money Lenders 
Act (VII of 1939) referred to in 1939 F.C. 74 (A.I.R.), 
ShgmnhantM v. BannhUa-jc^n Singh- and S. 14 
of the Mew Bihar Act referred to iu 1936 P, 
€.49 : 15 Patna 268 : 63 Indian Appeals 47 (P. 
C.). Ill 1941 F.C. 16 at 37 (A.I.R.), Sulaiman, J., 
referring to' the above decisions and relying upon them 
held that no express language was used in the United 
Provinces Regularization of Remissions Act, to show 
that it was applicable to actions pending in appeal. His 
Lordship summarised the law in regard to the matter in 
the following terms, “It is a well-recognized rule that 
statutes should as far as possible be so interpreted as 
not to affect vested rights adversely, particularly where 
they are being litigated. When the Statute deprives a 
person of his' right to sue or affects the power or juris- 
dietioh of a Uottri iii enforcing the law as it stands, its 
retrospective character: must he clearly expressed. 
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Ambiguities in it should not be removed by Courts nor 
gaps filled up in order to widen its applicability. It 
is a, well-established principle that such Statutes must 
be construed strictly and not given a liberal interpre- 
tation.” 

Page 342 add at the end of Eule of Interpretation 
Xo . (iii) . 

In a later case, however, (1941) F.C. 47 at 65 (A. 
I.E.) Subramanian- Ghettiar v. Mvddiuswaani Gouudan^ 
Justice Varadachariar explained the observations of 
the learned Chief Justice in the Central Provinces Sales 
Tax Act case with, reference to this, rule as only mean- 
ing that the Canadian and Australian decisions should 
be used with care and it was not meant by those obser- 
vations to ban their use altogether. The learned Chief 
Justice himself in the above case expressed his view in 
the clearest terms in favour of following the principles 
enunciated by the Judicial Committee of the the Privy 
Council in cases interpreting Ss. 91 and 92. of the Bri- 
tish Xortli Ameiica Act. His Lordship observed that 
the Government of India Act, 1935, contained analogous 
]wovisions to those of the British North America Act 
(Ss. 91 and 92) and it could scarcely be doubted that 
the Parliament had these provisions in mind when it 
enacted the later Act and the long series of decisions 
interpreting the two sections of the British North 
America Act may be accepted as a guide for the inter- 
pretation of the provisions of the Government of India 
Act, His Lordship particularly referred to the “pith 
and substance ” rule enunciated in the. decisions of the 
Judicial Committee and held the. same was applicable 
to the Indian Constitution Act agreeing with the 
Madras view expressed in, 1939 Mad, 361 (A. I.E.) 
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and dissenting from the view expressed in Sctfjai'mitU 
Marwari Y. Bhwthwram, 1941 Pat. 99 (A.I.E.). Jus- 
tice Varadaehariar further observed in the above case 
1941 F.O. 47 (A.I.E.) that a long line of decisions 
commencing with the Gitis&ns Insurance Co, v. Par- 
sons, (1882) 7 Ap. Gas. 96, has intei'preted the provi- 
sions of the Canadian Constitution in a manner that 
almost assimilates their scheme to that adopted in S. 
100 of the Government of India Act. The rules of 
interpretation adopted in the Canadian cases were 
evolved only as a matter of reasonableness and eom- 
monsense and out of the necessity for satisfactory solu- 
tion of conflicts arising from the inevitable overlapping 
of subjects in any system of distribution of legislative 
powers. They were not to be confined to any parti- 
cular system of Federal Constitution. For example 
the pith and substance ” rule was applied to a case 
arising under the Government of Ireland Act which 
did not embody a Federal system, vkle 1937 A.C. 863 
Gallagliar v. Lifim, followed in 1938 A.C. 708 Shannon 
V. Lower Mainiand Dairy Products Board. Even 
Justice Sulaiman in his dissenting judgment in the 
above ease agreed with his colleagues in holding that 
the principles of interpretation laid down by their 
Lordships in the Canadian cases could not be brushed 
aside on the ground that they related to a different 
constitution . Those principles were not only of the 
greatest weight but must be a guide even in interpret- 
ing the Indian Constitution . The language of the sec- 
tions of the Indian Constitution Act however could not 
be interpi’eted in the light of the interpretation of the 
corresponding sections in the Canadian Constitution; 
but the principles of interpretation themselves that 
have been eatablished in a long series of cases could not 
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be ignored . His Lordship however raised a caution that 
it was dangerous to import only a part of any doctrine 
and exclude another part, as such a partial application 
may frustrate the very object for which the rule was 
evolved. For example the doctrine of incidental en- 
croachment could not be imported in favour of the Pro- 
vinces without the doctrine of the unoccupied field in 
favour of the Centre also being imported. The two 
doctrines have to go hand in hand. 

, Page 358 add at the end of para. 9. 

The burden of proving that the Indian Legislatures 
are subject to a strange and unusual prohibition 
against retrospective legislation lies upon those who 
assert it. There is nothing in S. 292 of the Consti- 
tution Act which leads to such a presumption as to the 
intention of the Parliament which, passed the Consti- 
tution Act. Vide observations of Gv'yer, O.J., in 
1941 F.C. 16 at p. 24 — United Provinces v. Mt.Atiqua 
Begum . 

Page 365, para. 12, line 11 add the following: — 

There is nothhig in S . 292 which could by any 
stretch, of language be construed as a prohibition of 
retrospective legislation. The purpose of S. 292 was 
clearly to negative the possibility of any existing law 
being held to be no longer in force by reason of the re- 
peal of the law which authorized its enactment 
(Government of India Act, 1919) and it is merely a 
safeguard usually inserted by draftsmen in drafting 
Constitutional Statutes, replacing earlier ones: Cf. S. 
135 of the Union of the South Africa Act, S. 129 of the 
British hTorth America Act, 1867 and S. 108 of the 
Commonwealth of Australia Constitution Act. Per 
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Uwyer, O.J .3 in 1941 F.C. 16 (A.I.R.); U.P. v. 2It, 

Atiqiia Begimi. Justice Sulaiman observed in the. 
above Federal Court case that though the main object 
of euaeting S. 292 was to preserve the enforceability of 
the then existing laws, its language was certainly more 
emphatic than would have been ordinarily necessaiw, 
especially in contrast with S. 130 of the Government of 
India Act, 1919, which was couched in a simpler langu- 
age. The difference in language employed in the two 
sections is clearly marked. The language of S. 130 
of the Government of India Act, 1919, is in a negative 
form while the language of S. 292 of the Constitution 
Act is in a positive form. The former is a mere sav- 
ing clause, pure and simple, its effect being to make it 
clear that the mere repeal of the previous Government 
of India Act shall not ipso facto put an end to the other 
laws previously in' force. The latter is affirmative 
and continues the other laws in force until such law's 
are hereafter altered, repealed or amended. In S. 130 
of the earlier Act, the w'ord repeal ” relates to the 
Constitutional Acts specified in the Schedule attached, 
in the latter section (S. 292) “ repeal, etc.”, referred 
to the other laws which w’ere not repealed by the 
Government of India Act, 1935, but may thereafter 1)e 
repealed. The High Court in deciding the full bench, 
decision reported in 1940 All. 272 (F'.B.), appears to 
have been impressed by the obvious departure from the 
ph.raseologj’' of the older S. 130; but if the view taken 
in the High’ Court were to prevail, no legislation altei’- 
ing, repealing or amending the law which was in force, 
when the Government of India Act was passed,, no mat- 
ter how long afterwards it comes to be passed, can .have 
airy refrdspe^^ so as to affect any transac- 

tions prior in tiine to the date when such Act was aetu- 
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ally passed. The result would be that not only the 
Provincial Legislatures but also the Central Legislature 
would be debarred from giving any retrospective effect 
whatsoever to any Act by which not only a previous 
Act but any other law is altered, repealed or amended. 
‘Such a consequence was too drastic to have been con- 
templated by Parliament. There is no adequate rea- 
son why the power to give retrospective effect to a new 
legislation must be curtailed, limited or minimised in 
this fashion. Such an interpi’^etation ought not to be 
placed on the language of a statute when it is possible 
to place a more reasonable, more consistent interpreta- 
tion than the one suggested. There is thus nothing 
in S, 292 of the Government of India Act, 1935, which 
debars the Central or a Provincial Legislature which 
has altered, repealed or amended a previously existing 
law from giving the new provision a retrospective 
effect from dates earlier than when the Act was passed. 
{Per Sulaiman, J., in the above ease). 

Justice Varadaehariar agreed with his colleagues 
in holding that the language employed in S. 292 of the 
Constitution Act was very similar to that found in S. 
135 of the Union of South Africa Act and led to the 
inference that the former might have been taken from 
the latter. His Lordship did not see that there was 
anything in the policy underlying S. 292 different 
from the policy underlying similar provisions in the 
other Constitution Acts referred to above. There was 
no distinction between the statement that the previous 
law should continue in force subject to repeal or 
amendment by later legislation and the statement that 
it shall continue in force till repealed or amended by 
later legislation. It was, mere speenlation to suggest 
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that Parliament had some x*eason or motive for denying- 
the power of retrospective legislation to the Indian 
Legislatures and not a fair interference from the langu- 
age used in S. 292. {Per Yaradaehariar, J., in 1941 
F.O. 16 at p. 44.) 

At page 411 add in continuation of the line 16. 

The validity or otherwise of the Regularization of 
Remissions Act of 1938 (XIV of 1938) passed by the 
Legislature of the United Provinces came to be eon- 
sidei-ed in a recent decision of the Federal Court re- 
ported in Umted Provinces v, MP Atiqua Begum and 
others reported in 1941 P.C. 16 (A.I.R.) reversing 
the judgment in 1940 All. 272 (A.I.R.) which held 
unanimously that the said Act was ^dtra vires of the 
Provincial Legislature of the United Provinces. The 
United Provinces having been faced with a catastro- 
phic fall in agricultural pi-ices (followed by the threats 
of tenants to withhold payment of rent on a large 
scale), devised a scheme for the systematic reduction 
of rents followed by adjustment in land revenue and 
remissions of rent were ordered by the Local Govern- 
ment on an extensive scale, by a series of orders passed 
in the years 1931 and 1932. In the year 1937, a Pull 
Bench of the Allahabad High Court held in another case 
tliat the remissions of rent made by the Government 
were not in accordance with S. 73 of the Agra Te- 
nancy Act, 1926 and were ultrm vires. The suit out of 
which the Federal Court appeal ultimately arose was 
instituted in 1934 by two co-sharer landlords against 
Thekadars (lessees of proprietary rights in land) for 
their share of arrears of rent ignoiing the remissions 
ordered by the : Government and the defendants in 
answer thereto set up. the remissions granted by the 


Govei’iiment as a defence to the action against them. 
The first two Courts gave effect to the remissions 
whereon the plaintiffs preferred a second appeal to the 
High Court and challenged therein the validitj' of the 
remissions on the ground that they were not warranted 
by S. 73 of the Agra Tenancy Act. The action of the 
Provincial Government which was due largely to the 
grave emergency arising at the time and which could 
not be said to be supported by the existing law as stat- 
ed above was sought to be regularized by the passing 
of the said Regularization of Remissions Act XIV of 
1938, which was passed before the appeal ia the above 
matter came before the High Court. When one of the 
parties in that case sought to take advantage of the new 
legislation on the ground that the other party could no 
longer challenge the validity of the remission orders the 
other party challenged the new Act itself as being in- 
valid and beyond the competence of the Legislature of 
the United Provinces. The matter was referred to a Pull 
Bench which held the said Act passed in 1938 to be be- 
yond the competence of the United Provinces Legisla- 
ture. All the three Judges who composed the Full Bench 
in that ease reported in 1940 All. 272 (F.B.) (A.I.E.) 
were of the opinion that the said Act was contrary to the- 
provisions of S. 292, Constitution Act, as it attempted. 
to legislate retrospectively and one of the judges com- 
posing the Full Bench, Justice Iqbal Ahamad wms also- 
of opinion that none of its provisions were in respect 
to any of the matters set out in List II of Schedule VII 
to the Constitixtion Act or even with respect to any of 
the matters in List III, the Concurrent list. When- 
the case was before the Full Benchythe High Court had 
caused a notice to be given to the r Advocate-General of 
the Province to support the validity of the Act if he 
m 
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was SO minded, and after the Full Bench had given the 
judgment against the validity of the Act, the case came 
again before the High Cou-rt for final disposal when the 
■Oovernment of the United Provinces applied to 1>e made 
-a party to the appeal in order that it might have a 
right of appeal to the Federal Court. The ai)p]icn- 
tion not having been opposed, the Government was 
made a party and its name appeared thereafter as res- 
pondent under the style of the United Provinces 
Government, in addition to those of the plaintiffs, ap- 
pellants and the defendants. The United Provinces 
describing itself as, “ The United Provinces, applicant 
(sic) to the Federal Court” came in appeal before the 
Federal Court after the same was admitted by the High 
•Court , 

All the three Judges of the Federal Court agreed 
that the appeal filed by the United Provinces should be 
■dismissed though for different reasons and though all 
•of them had come to the conclusion that the said United 
Provinces Regularization of Remissions Act of 1938 was 
intra vires of the Provincial Legislature both as to the 
subject-matter as well as in regard to the retrospective 
■effect given to the provisions of the Act as they were 
all of opinion that the subject-matter of the Act came 
under item Ho. 21 of List II of Schedule VII attached 
to the Constitution Act. The Chief Justice was in- 
clined to uphold the prelimmary objection raised in the 
■case, that the Advocate-General ought not to be heard 
because the High, Court had no power to make the Pro- 
vince a party to the suit and the Province had there- 
fore no right to appeal, but as he was not inclined to 
formally dissent from the different opinion held by both 
his brethren, : h,e expressed the view that the appeal 
•ought to be dismissed on the ground that the Province 
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was not interested in any way in tlxe original dispute 
between tbe parties to the litigation, save to uphold the 
validity of the Act in question and that it was there- 
fore impossible for the Federal Court at the instance 
of a third party who had no direct interest in the origi- 
nal suit to order the High Court to vary the decree 
which it had given as betiveen plaintiffs and defendants 
to the suit. Justice Sulaiman was of the opinion that 
the decree could not be disturbed because the Act did 
not apply to pending actions as it was neither a decla- 
ratory nor an explanatory Act and had not been ex- 
presslj" and unambiguously made applicable to pending 
cases. Justice Varadaehariar was of the same view 
as the learned Chief Justice and in view of the fact 
that the contesting defendant had not merely acquiesced 
in the decree of the High Court, but had not even 
appeared before the Federal Court to explain the rea- 
son for his absence, held that notwithstanding the cor- 
rectness of the appellants’ contention as to the validity 
of the Impugned Act, there was no justification for dis- 
turbing the decree passed by the High Court in the 
case.. 

As regards the right to appeal on the part of the 
Provincial Government, Gwyer, Chief Justice, express- 
ed the opinion that in a case between private parties 
where the validity or constitutionality of some Pro^dn- 
cial legislation was an issue and not any matter relat- 
ing to the proprietai'y rights or interests of the Pro- 
vince and where in such a ease it is decided to add a 
party to represent the interests of the Province, that 
party should more correctly be the Advocate-General 
and not the Province itself, and that in a ease between / •; 
private parties involving a question of the scope of the 
executive authority of the Province, the ' Advocate-* : 
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G-eneral of tlie Province was an a^ppropriate party to 
be added under O. 1, E. 10 of Civil Procedure Code^ 
and that in other such eases involving the Constitution- 
al validity of a Statute, the Advocate-General can , rare- 
ly be a necessary party and not perhaps even a proper 
party in each and every case. It might be convenient 
to secure the presence of the Advocate-General, in such 
cases, but the only method of doing it was by the pass- 
ing of legislation consistent with the provisions of the 
Constitution Act enabling his appearance in such, eases.. 
Justice Sulaiman was of opinion that the appellate 
Court had inherent power to add a party in special cir- 
cumstances and that in the exercise of that power it 
could properly add the Provincial Government as a 
party in a second appeal in a case where the validity 
of a Provincial Act was in issue and where the Act had 
come into force daring the pendency of the appeal giv- 
ing no occasion for the addition of Government as a 
party earlier. Justice Varadaehariar wms of the 
■opinion that in relation to litigation between private 
parties, the Government did not always and for all pur- 
poses stand in the same position as a private tliird 
party and that apart from cases where its pecuniary or 
proprietary interests or the interests of the public re- 
venues are involved, the Government had also an inter- 
est in others as the guardian of public interest, as in a 
case where the validity of the Provincial Act was being 
questioned, the Government was intei’ested in defend- 
ing the Statute as the guardian of the public for whose 
benefit, the Statute -was enacted and where the chal- 
lenge to the Statute if successful would affect the exe- 
cutive authority of the Province it had an additional 
interest alao.^^ ; should he decided on 

groundfi of justice and convenience and not on the 


SXJPPLBMlBSTT. 


XlTf 


-words of any particular provision of tlie Civil Proce- 
dure Code. It was inunaterial whether the Govern- 
ment was impleaded in the name of the Province or of 
the Advocate-General, the theory being that in either 
case the Crown was a party. The Civil Procedure 
Code does not contemplate an intervention by the 
Advocate-General as distinguished from addition of the 
Advocate-General or the Government as a party and 
•once either of them has been impleaded as a party, it 
or he had a right of appeal under S. 205 ( 2) of the 
Constitution Act which applies without qualification to 
all parties. Under all circumstances where the Advo- 
cate-General was added as a party without objection 
by the plaintiffs, there was no defective jurisdiction so 
as to make the addition void and the Advocate-General 
had certainly a right of appeal as a party in fact. 
Justice Sulaiman further expressed himself on the 
above matter by stating that even if the Court’s dis- 
cretion was wrongly exercised in adding Government 
as a party it did not in any way affect the Government’s 
right of appeal under S. 205 (2) of the Constitution 
Act as tlie section applied to all parties and not merely 
to those parties only who were directly aggrieved by 
the judgment, decree or final order appealed against. 

In regard to the httra vires character of the Im- 
pugned Act again the learned Judges of the Federal 
Court expressed themselves in the following terms; 

They were all unanimous in regard to the following 

(a) There is nothing in S. 292 of the Govermnent 
of India Act (which keeps existing British Indian laws 
before the commencement of Part HE of the Constitu- 
tion Act in force until they are altered or repealed or 
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amended by the competent authority) to debar tin* (,'en- 
tiTtl or Provincial Legislature from legislating with 
reti’ospective effect on laws in force at the commence- 
ment of Part III of the Oonstitution Act, so as to give 
the new provision a retrospective effect from a date 
earlier than that on which the Act was passed, the sim- 
ple ground being that the powers of the Indian Legis- 
lature were as large and ample as those of Parliament 
itself within the sphere allotted to them. 

(b) The Impugned Act comes clearly within the 
ambit of Item No. 21 of List II which relates to land 
including th,e relation of landlord and tenant, the col- 
lection of rents, etc. 

The learned Chief Justice was of opinion that S. 
292 of the Constitution Act was worded in almost an 
identical language with that contained in the Consti- 
tution Act of the Union of South Africa and though 
the language used in the section of the Constitution 
Acts of Canada and Australia was a little different 
there was substantially no difference in the meaning 
of the language employed there and there was no- 
thing in the language of that section which could hr 
anj' stretch of language be construed as a prohibition 
of retrospective legislation. The absence of previous 
sanction enjoined by S. 299, sub-cl. (3) of the Consti- 
tution Act is cured by th.e subsequent assent under 
S. 109 (2) and the Act did not really alter or repeal 
or amend the Agra Tenancy Act of 1926. The Impugn- 
ed Act being an Act for remission of rent and valida- 
tion of doubtful executive orders in respect thereof is 
covered by the- item. “ Collection of rent” in entry 
No. 21 in, .List, II in .as much as The power to legislate 
in respect of collection of rent includes th,e power to 
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legislate foi’ it-s remission and in as much as the powei* 
to legislate on a sul>ject covers the power to validate the 
executive orders issued in respect thereof. His Lord- 
ship expressed an opinion which was obiter that 
the Impugned Act was not an Act with respect 
to jiirisdiction and powers of Provincial Courts, 
as powers of a Court are not effected merely 
because certain executive orders are not allowed 
to be questioned in it. He also expressed his 
opinion, witli which Justice Sulaiman agreed, that the 
Impugned Act does not conflict with Ss . 4 and 9 of the 
(ivil Procedure Code, in view of the exceptions con- 
tained in those very sections. Both the learned Chief 
Justice and Justice Varadachariar left open the ques- 
tion whether the Impugned Act validated the remis- 
sions of rent for all purposes so as to take away the 
land-lords’ contractual rights and the tenants’ contrac- 
tuaP liability and prevenf a suit for the recovery of 
the rent alleged to have been remitted. 

Justice Sulaiman expressed the opinion that the 
pith and substance of the Impugned Act was not only 
with resY)ect to “Eemission of Eent” which comes under 
that heading in Item 21, or only with respect to “ Eela- 
tion of land-lord and tenant ” in which aspect it comes 
under the said heading in the same item, hut it is also 
with respect to conferring on the G-overmhent exten- 
sive powers of interference with the legal rights of 
laud-holders in their lands, but that the last matter was 
also included in entry Ho. 21 under the head “ Eig*hts 
in and over land ” and thus the Act fell entirely with- 
in the Provincial List. He laid down the rule that an 
Act could not he said to be with respect to certain mat- 
ter if it related to it incidentally or had a remote or in- 
direct connection with it, and it could be said to relate 
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to that matter only if the pith and substance 
of the Act regarded as a whole was that matter. 
Justice Vai'adaehariar was of the opinion that the Im- 
pugned Act may be said to have altered or amended 
S.73 of the Agra Tenancy Act, 1926 and according to 
His Lordship whether the Impugned Act laid down 
general provisions for remission for all time or remis- 
sions made or to be made in particular years and whe- 
ther the orders validated are the orders of the Execu- 
tive Government authorising remission in general terms 
or orders of Eevemie Officers passed under such autho- 
rity, the subject-matter of the Act is Eemission of Bent 
and as such it came clearly under Item No, 21 of List 11. 

Page 419 line 24 add after the word “ Ground ”, 

The correctness of this decision was canvassed 
before the Federal Court in 1941 F.C. 47 (A.I.B.), 
Subrahmanyan Chettiar v. MutJmsivami Goundan in 
which a majority of the Court upheld the decision of the 
Madras High Court in 1940 Mad. 890 (A.I,E.) which 
followed the Full Bench, decision, Justice Sulaiman 
dissenting from the views of his learned brethren. Both 
the learned Chief Justice and Justice Yaradachariar 
dealt with the several points argued before them with- 
out deciding all of them and confined their derision 
only to the actual point that arose for decision in the 
case before them. His Lordship the Chief Justice 
held that Madras Act IV of 1938, whatever it was, 
could not be said to be legislation with respect to 
Negotiable Histruments or Promissory Notes. It was 
quite immaterial that many or most, eveh of the debts 
with which it "deab are in practice evidenced by or 
based on such instruments, but the practice adopted by 
money lenders could not affect the validity or other- 



ivise of a Stat'pte. The liability in the ease before their 
Lordships was one tinder a decree of Court passed be- 
fore Act IV of 1938 . The debt ceased to be one evi- 
denced by or based on a pronote as it had merged in 
the decree and it had become a Judgment-debt. The 
necessity to have recourse to the terms of the pronote 
upon which the decree was passed in order to scale 
down the debt under the Act did not affect the nature 
of the liabilit}’’. His Lordship refused to express an 
opinion as to whether the same could be said to apply 
to decrees passed after the Act was passed. It was 
■enough to state that the provisions of Act IV of 1938 
that had to be applied to the decree obtained by the ap- 
pellant in the case were in the competence of the 
Madras Legislature and the same did not admit of any 
doubt as the legislation might be Justified under the 
Items 4 and 15 of List III and Item 2 in List II.’ His 
Lordship likewise refused to express any opinion on 
two other points pressed before him.' The first urns 
what His Lordship characterised as ‘ a' difficult ques- 
tion ’ as to whether on the footing that the ' pith and 
substance ’ of the Impugned Act was with respect to 
matters covered by List II and not any of the matters 
covered by List I, matters in the Impugned Act cover- 
ed by List I may still be held to be valid oh Ihe ground 
that they were merely incidental to its main purpose 
and if so to what extent. The second was whether 
the' incidental character of such provisions will save 
them if they come into conflict with Federal or Central 
Legislation already ocehpying the field, and the closely 
related question as to what was the true construction 
of S. 107 (1) of the Constitution Act with reference to 
the above matters, flis Lordship was - hot prepared 
to accept in its entirety the vtew pfy&e sMadras 


XVin I3S-TEEPEETATI0X OF IXDIAN STATUTES. 

Court thkt the Impugued Act does not really affect the 
principles embodied in the Negotiable Instruments AcC 
which, view according to him was too broadly stated. 
A Provincial Act could not, according to His Lordship, 
in the forjfi of a Debt Relief Act fiin<lamenra11y affect 
the principle' of negotiability or the rights of a bona- 
fide transferee for value though the ]>osition would be 
different where the jDronote had never changed hands 
and is sued upon by the original payee. Justice Varada- 
chariar again confined his judgment to the .simple point 
^ ‘ that there was no reason for holding the Impugned 
Act is invalid or inoperative so far a.s the subject- 
matter of the proceedings was eoneeiuied”. Dealing 
with the subsidiary' points, His Lordship di.sagreed 
with the view of the Madras High Court that Act IT 
of 1938 might be regarded as one x'elating to ‘ Agricul- 
ture ” as agricultural indebtedness ” could not be 
comprehended nmder that term however much relief of 
agricultural indebtedness may contribute to the pros- 
perity and efficiency of agriculture. It could not be 
said that Act IT of 1938 was wholly invalid, and even 
on th,e footing that it was partly invalid it xvas not a 
case where the valid and the invalid provisions are 
inseparably intermixed or the innocent pi’ovisions are 
merely ancillary' to the offending provisions. There 
being no provision in Act IV of 1938 dealing in terms, 
with Negotiable Instruments, any objection based on the 
wide scope of the Act may be obviated by interpreting' 
the general terms used in the Act so as to limit them to 
cases with which alone the Legislature -was competent 
to 'deal. 

" / Justice .Pukiman' disagreed witli his learned bre- 
tlu^ea and" in a dissenting judgment' expressed bis view” 
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of Act IV of 1938 was ultra vires of the Madras Legis- 
lature. He was of tlie opinion that the effect of Ss. 8 and 
19 of Act IV of 1938 was to compel Courts to re-open 
decrees passed on the basis of promissory notes before 
the Act came into force and to recalculate the amounts 
due on them disallowing all interest outstanding on 
1 — 10 — 1937 and even the principal if double the amount 
had already been paid. The Negotiable Instru- 
ments Act, read with the Usurious Loans Act, enjoins 
interest should be calculated at the contract rate and 
no Court should cut dowui such interest if a deci’ee has 
already been passed; and it was very difficult to sever 
and split up the contract of the loan and the decree pass- 
ed by the Court on that basis. The two were iuextricahly 
mixed up together and indissolubly connected and ac- 
•cordingiy the Provincial Act being repugnant to the 
existing Indian Law relating to Promissory notes which 
is exclusively a Federal subject is void to that extent. 
The reasoning of His Lordship may be stated by way 
of a few propositions enunciated in the course . of his 
judgment. 

(1) The words, ‘with respect to’ under S. lOO 
require that the legislation referred to should be looked 
at as a w’hole and must substantially fall in the one list 
or the other. Eemote connection would not be enough. 

(2) The doctrine of “ pith and substance ” is not 
a special doctrine exclusively applicable to the Cana- 
dian Constitution. Cf. Gullaglinr v. i/«^«#(1937)Ap. 
Cas. 863 and SJimuon v. Lotver Mamland Didrg Pro- 
ducts Board, (1938) Ap. Gas. 708 : 1939 P.0.36(A.I. 

(3) Incidental encroachment is not forbidden and 
hence one has to see whether the Provincial Act is' with 
respect to matters in List II and falls Viihin it. If* it 
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does not, the Act falls to the ground. If it 
falls, however, within Li.st II, wie has to see 
whether it falls within matters mentioned in 
List III. If it does, but no assent of the t'rove!-noi'- 
General is obtained then again it falls to the ground if 
it, conflicts with an existing Indian Law, If such as- 
sent is obtained, it will remain valid for the time being. 
Then it has to be seen whether it falls within any of 
the subjects in List I and whether it is really “with res- 
pect to any of the matters ’ ’ in List I . If that is so again, 
the Act will fall to the ground. If the matter is not such, 
the Act trenches on List I, indirectly or incidentally. The 
Province will have prima facie authority to legislate if 
alldhe prO;visions contained therein fall within List II 
or List III, unless it can be sboTO it is -with respect to 
any matter in List I or is void on account of repugnan- 
cy. (Page 54). 

(4) The measure is one i-eiating to money lending 
and agriculturists in the land and may be said to come 
also within th,e item “ contracts ” in Entry Xo. 10 of 
List ni. 

Considering the Act as a whole, , it cannot be doubt- 
ed. that it is in regard to the matters in Lists II and 
HI': Besort to residual power can be had only when 

aH the categories in the tbx’ee Lists are absolutely ex- 
hausted and the same caniiot be done with reference to 
Act iv of 1938. The fact that prior to. the Constitu- 
tion Act, there was legislation for relief from high rates 
of interests a&Q suggests that Parliament could not 
iaVe been' Tinmjndful of this, so as to omit it in all the 
^existing Ms(s.’;- ' , , , , , ' 

ji. ; (5) Act deals with debts which 

n^essarjly iaelpde debts due on Negotiable Instruments 
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iuelncled in Entry, 28 of Item I, which is assigned to the 
Federal Legislature as Negotiable Instruments are of 
all-India inaportance. Holders in due course have to 
be protected and allowed to assume that the considera- 
tion due under such instruments is full and they cannot 
be expected to enquire whether the original maker was 
an agriculturist or no. Act IV of 1938 deals with 
debts in general and hence cannot be said to be an Act 
which as a whole is one ‘ with re8>peet to ’ negotiable 
instruments, but it is impossible to deny that the Act 
encroache.s upon the field covered by such instruments. 
They could well have been excluded from the opera- 
tion of the Act, but it was not so done. There is thus 
a trespass into the Federal Legislative field.- There 
is an apparent overlapping and there is no clear demar- 
cation . 

(6) In eases of conflict between, two apparently 
competing entries, there should be a judicial endeavour 
to avoid it as far as possible and a general power should 
not be so construed as to make a nullity of a special 
power eonferi-ed by the Act operating in the same field 
but the general power should he read in a more restrict- 
ed sense to enable giving effect to the special power in 
its ordinary and natural meaning. This may be call- 
ed the ‘principle of exception.’ This was laid down 
by the Clhief Justice Gwyer and Justice Jayakar in the 
O.P. Sales Tax Act ease, importing the same largely 
from Canadian eases, hut the maxim generalihus spe- 
cialia derogant cannot be applied to the three compet- 
ing lists in Schedule VII for the following I’easons: 

(a) In some eases both, the subjects may be gene- 
ral and only parts thereof overlapping. Thus ‘a pro- 
note ’ belongs to a general category but one exeented 
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by an agriculturist belongs to a special category. Again 
debt ' is a general category but debt due on a pronote 
is special. Either the two categories “ debt due on a 
pronote ” or “ debt due from an agriculturist ” can be 
regaided as particular and the other more general 
from the point of view from which we look at the matter. 

(by The application of the rule of exception ” 
wo|uld cut out a portion of the power given to the Centre 
and allocate it exclusively to the Provinces, so that even 
though the general provision includes such a power, 
the Centre will be prevented from legislating with re- 
ference to it at all. 

.(o) The Canadian and Indian Constitutions are 
hot identical and the categories are not in pari materia. 
Though the object of S. 100 of the Indian Constitution 
Act is the same as that of Ss. 91 and 92 of the Cana- 
dian Constitution Act the language is not identical. 

^ 6. In its fullest scope S. 100 would mean that if 

it happens that there is any subject in List II which 
also falls ill List I or List III, it must be taken as cut 
out from List II. On this strict construction there 
wpuld be no overlapping at all. But the rigour of this 
interpretation is relaxed by the use of the words “with 
respect to” in that section which mean “pith and sub- 
stance” and it does not prohibit a mere incidental en- 
croachment provided the field is clear. Act IV of 
1938 purports to alter, repeal or amend matters falling 
in List I particularly under Ss. 32 and 79 of lie N'ego- 
tiable Instruments Act and S. 3 of the Usurious Loans 
Act, but it IS not competent to do so. (VUe observa- 
tions of the learned- judge at page 58 of the report). 
The Act affects decrees passed previously on promis- 
sory notes which could not haye been touched at all 
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under the existing Indian law in Madras. The Act 
therefore is an instance of a ease where Oentral legis- 
lation actnally exists and already occupies the field. 
The argument that in this particular case the debt due 
on promissory note had merged in a decree long before 
the Impugned Act cannot be taken into consideration 
as the judgment of the High Court is not passed on any 
such narrow ground, but purports to declare that S. 8, 
sub-S. (1) and sub-S. (2) of the Act as a whole are 
intra vires. These sub-sections, however, are substan- 
tive provisions altering the terms of the contract and 
the decree passed before or after the Act. Taking ail 
the provisions together particularly S. 8, it is difficult 
to sever and split up the contract of the loan and the 
decree passed by the Court on the basis of that con- 
tract, and hence the Act comes directly within the judg- 
ment of the Privy Council in 1919 A.C. 935 at 944 : A. 
I.E. 1919 P.C. 145 1% re, the Initiative and Eeferen- 
dum Act and (1937) A.C. 377 : 1937 P.C. 93 (A.I.E.) 
Attornsy-Qeneral for British Columhia v. Attorney- 
General for Canada, which definitely lay down that 
wffiere the offending provisions are interwoven into a 
scheme, and are not severable, the whole scheme is 
ultra vires. If the Provincial Legislature has no right 
to amend the contract evidenced by the promissory note 
so as to deprive the promisee of his right to recover 
interest due under it, it could hardly exercise the same 
power in an indirect way by providing that a Court 
should not pass a decree for such interest or that if 
once a decree is passed, the decree should be amend- 
ed so as to deprive the promisee of that interest. The 
legislature cannot do that indirectly which it is prohi- 
bited doing directly. Of. 1899 A.C. 626 Madden v. 
Nelson and Fort 8heppa/rd Railway and 1940 A.C. 513 
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at ijage 534 '. Board of Trustees of Worthern Irngcdiow 
District V. Independent Orders of Foresters . 

(7) The Madras Act W of 1938 also interferes 'S’itlt 
the powers of Courts and the Provincial Legislature 
has no authority to interfere with the jurisdiction and. 
powers of Courts except with respect to matters com- 
ing within the List in regard to the subjects in which 
it is competent to legislate. ' Cf. Entry Xo. 53 of 
List I, Eo. 2 of List II and Xo. 15 of List III. Where 
a legislature is not competent to deal with a particular 
subject-matter it is equally incompetent to affect the 
jurisdiction and powers of the Courts with respect to* 

matter . 

(8) In Canada the solution w’here a repugnancy 
exists is mostly a judge-made law but in the Indian Act 
the principle is embodied in S. 107 which in the event of 
repugnancy in certain eases makes the law of the Cen- 
tral Legislature prevail over that of the Province, even 
though there would be competency in the latter if there' 
had been no such Central Legislation. 

(9) The doctrine evolved with regard to the Cana- 
dian eases is that if the encroachment is merely inci- 
dental there is no defect so long as the trespass is upon 
a. non-occupied field. There is thus engrafted upon 
the doctrine of incidental encroachment the further 
doctrine of the unoccupied field. Cf. (1894) A.C. 189' 

at pages 200 to 201 : of Ontoriay. 

AttorneprGenevat. for the Dominion of Cmiada; 1907 
A..C. 65 at G8 Grand Trunk Railway' of Canada v, 
Atforney-General Of Cancda; 1930 A.C. Ill Attorney 

for Gamada y. Attorney-General for British 

Trustees of 

h orthern. Irriyation Disfriat, v. Independent Orders of 
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Foresiers, all referred to at pages 62 and 63 in 1941 F. 
C. 47 (A.I.E.). The principles laid do\rn in the 
abore eases have only permitted an incidental encroach- 
ment bnt in none of the eases has a trespass as well as 
a clash been tolerated. Accordingly it is not permis- 
sible to import the doctrine of incidental encroachment 
in favour of the Provinces and refuse to import the 
doctrine of the unoccupied field which is in favour of 
the Centre . 

Page 576 add at the end of line 17, as a fresh para.. 

The subjects dealt with in the three Legislative lists 
are not alw’ays set out with scientific definitions, as it 
would be practically impossible to define each item in 
the .Provincial list in a w^ay to make it exclusive of 
every other item in that list. Parliament therefore 
was content to take a number of comprehensive catego- 
ries and to describe each of them by a word of broad 
and general import. General words like “Local 
Government, ’ ’ “ Education, ’ ’ , “Water,” “Agriculture, ’ 
and “Land” were used and they were amplified and ex- 
])]ained by a number of examples or illustrations, some 
of which would anyhow be held to fall under the head of 
the more geireral word used while other subjects were 
included which would not so obviously come within the 
category of the more general word used, as for example,, 
“Court of Wards”, “Treasure Trove”, which would 
not ordinarily have been regarded as included under the 
General head “Land” if they had not been specifically 
mentioned in Item 21 :{Per G'wyer, C.J., in 1941 F.O.. 
16 (A.I.R.) at: page 25 U:.P. 'j. AUqua Begum). 
Gwyer, C. J., in the above c$se deprecated attempts to 
enumerate in advailee all the . to ' be^ induded 
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iiiider any of the more general descriptions and express- 
ed his opinion that it would he sufficient and much wiser 
to determine each ease as and when it came before the 
Federal Court. His Lordship pointed out that the 
■attempt of Justice Iqbal Mahommad to indicate by a list 
•of illustrations which was not necessarily exhaustive 
as to what exactly were the items eompi-ehended by tlie 
general head “Collection of rents” in Entry No. 21 in 
List II of Schedule VII, was a dangerous g’uide for the 
-construction of a Statute. 

Page olQ add SiS Notes under Item 2. 

The validity of S . 2 of the United Provinces Eegu- 
larization of Remissions Act of 1938 which prohibited 
the calling in question (in any Civil or Revenue Court) 
Orders of the Provincial Government or any authority 
•empowered by it, passed before or after the commence- 
ment of the said Act, remitting rent on account of any 
■fall in price of agricultural produce, notwithstanding 
-anything in the Agra Tenancy Act, 1926, etc., was eall- 
•ed in question in 1941 P.C. 16— U.P. v. Atiqm Begum 
and the point that arose for consideration, was whether 
the Act was one with respect to matters covered by this 
item, that is to say, the jurisdiction and the powers of 
the Provincial Courts. Gwyer, C.J., felt it unneces- 
sary to decide the matter, but if he had to do so, he was 
■of opinion that jurisdiction and powers of the Courts 
■were not affected merely because certain executive 
'01 del s are not allowed to be questioned in any Court. 
The pith and substance of an Act like the United Pro- 
vinces Regularization of Remissions Act was rent 
or remissiott of rent and not amendment 
of the law of evidence and therefore it fell within List 
' s ^tdaimarb-Rowe’s^^^iwasi 
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of the opinion that entries No. 2 and 21 read togethei’ 
would cover any restriction that may be imposed on the 
jurisdiction and powers of Courts with reSpect to land, 
land tenures, relation of landlord and tenants and 
collection of rent, and the Impugned Act would certain- 
ly fall within this item. It seemed to His Lordship 
that the Impugned Act was in pith and substance not 
only one with respect to relation of landlord and tenant 
Or the collection of rents, but also with respect to con- 
ferring on the Provincial Government very extensive 
powers of interference with the legal rights of land- 
holders in their lands, but the category of land in 
Entry No. 2 of List II includes “Eights in and over 
land” and is also within the exclusive authority of the 
Provincial Legislature and even if the said Act related 
to the assessment of revenue it fell within Entry 39 and 
Wah^ stiB ill. List II. Justice Varadaehariar express- 
ed his opinion that S . 2 of the Act had a twofold opera- 
tion; on the one hand it prevented the landlord from 
questioning' the order of remission with a view to re- 
covering the full rent, on the other, it might also be 
held to prevent the Court swo moto from questioning 
the order of remission and that in the latter sense it 
might be said to be an interference with the power of 
the Court and Item 2 of this list could be relied upon 
in answer to such a contention. 

Page 578 add as part of the Notes to Entry 21. 

The general deseri|)tive words in this item (Item 
21) include the collection of rent. A provincial legis- 
lature which can legislate with respect to the collection;: 
of rents has also got the power to legislate with respect : 
to any limitation on the power of a landlord to collect ■ 
rents, that is to say, with respect to remissiori hL r^fe) 
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as well as to their collection. The legislation with 
respect to the remission of rents is certainly a legisla- 
tion with respect to a matter included in this item! Per 
&Wer, C.J.,in.l941F.C. 16 at page 25. G^v^^er, 0. 
J., in the above case, while expressing his opinion that 
? Provinces Regularization of Remissions 
Act (AIT of 1938) was one that clearly fell under Item 
Iso of List II, held that though that Act might deal 
Tilth something else, i.e., the validation of doubtful 
executive orders, still it primarily fell under Item 21, 
as it was not unusual or extraordinary for the valida- 
tion of doubtful executive acts by the' legislatures and 
the Parliament which passed the Constitution Act, 
could not have overlooked it, so as to lead one to think 
that It was not intended to be included in anv of the 
three lists. It is true that “Validation of Executive 
orders or any entry even remotely analogous to it is 

Sn f lists, but the legisla- 

tion for that purpose must necessarily be regarded as 

subsidiaiy or ancillary to the power of legislating on 
lie particular subjects in respect of wliich the execu- 
tive orders may have been issued. Justice Sulaiman 
cf erring to this item in the same ease 1941 P.C. 16 (A 

-th full power to legislate with respect to th^^ 

orLh^TT? 1 <‘ategory in List I 

01 List HI similar to Entry No. 21, so long as such 

; legislation does not conflict with any other provision, 

fe. 21 need not necessarily be confined to substantial 

provisions or held not to be armlicnMa f. 

law T\r.^+iv .3 » V applicable to procedural 

of a matter 

P e, but th^. fan under this item. Similarly 
pro™.ens as to registration „f leases, functions 
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C'ial officers in fixing rents and giving of certain notices 
tbongli procedural, fall within this entry. 

Justice Varadaehariar was of the opinion that 
there was no difference Avhether the Impugned Act 
(United Provinces Regularization of Remissions Act 
■of 1938) laid down general provisions for remission of 
rent for all time or dealt with the remission made or to 
be made in particular years, as in any ease the subject- 
matter must be held to be remission of rent and the Act 
w^ould clearly fall, therefore, within this item. It was 
again immaterial according to His Lordship ivhether it 
was the order of the Provincial Government or the con- 
sequent order of the Revenue Officer that ivas dealt with 
by the Impugned Act as in either ease it was one which 
related to remission of rent and it fell within this item. 
The avowed purpose of the Impugned Act was to ensure 
that the tenants had the benefit of remissions which had 
been made. The fact that the provisions of the Im- 
pugned Act were couched in the form of an immunity 
of the remission order from attack in any Civil or Re- 
venue Court would not take away from its character as 
one depriving the landlord of his right to the full rent, 
as it was . well settled that the substance of the legisla- 
tion has to be examined to see what the legislature was 
doing, and the form which the statute may have assumed 
linder the hand of the draftsman, was not decisive. 


ADDENDA. 

Read in continuation of the matter ending at page 
631 and as a part of Footnote No. 4 at page 407. 

The Federal Court of India had again to consider 
for the last time the validity of the .Bihar Monqy^Lei^v 
ers? Act (VII of 1939) in a judgment decided oh"'6thk 
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December, 1940, reported in Lachmt'shjcar Prasad Shu- 
kill and others v. KesJmar Lai Chaudhuri and otherfi^ 
(1941) F.C. 5 (xi.I.E.), wherein the following points 
were decided. 

EIGHT OF OOUETS TO TAKE 
KOTIC’E OF LEGISLATIOX PARSED AFTEE 
A DECEEE. 

1. G\\ 7 *er, Chief Justice, relying upon a recent deci- 
sion of the Supi’eme Court of the United States of 
America, reported in Patterson t. State of Alahamaf 
(1934) 294 U.S. 600 at 607 held that Courts were en- 
titled in the exercise of appellate jnrisdietion not only 
to correct errors in judgments under review but to make 
such disj)osal of the ease as Justice required and as part 
of it they wei’e hound to consider changes either in fact 
or in law supervening after the judgment was deliver- 
ed. Justice Varadaehariar, agreeing with him, held 
that once a decree of a High Court had been appealed 
against, the matter became subjudice again and the 
Court had thereafter seisin of the -whole case (though 
for certain purposes such as execution, the decree was 
to be regarded as final) and the power to do justice be- 
tween the parties could not be restricted to cases in 
which it was able to h,old that the lower Court had gone 
wrong in its law. The powers of the Federal Court 
when acting as a Court of Appeal were not less exten- 
sive than those of the High Courts when hearing an 
appeal and tlie contention that Appellate Courts^ 
powers were limited was negatived in At-tormy-General 
v;. Bhrmmgham, Tame and Rea District Drainage 
Eoardj' (!l912) : A.G- .;788 and in Quilter v, Mapleson,. 
(1882) 9 QiB.D. 672. The powers of an appellate 
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Court were eo-exteiisive witli those of an original Court 
aud the same was a principle of legislation in British 
India from 1861 onwards as embodied in the several 
Acts passed regulating Civil Procedure in the country. 
The very words of 0. 58, E. 5 of the Buies of the 
Supreme Court on which reliance was placed in the two 
English Cases referred to above, namely, that the Court 
of Appeal has power to make such further or other order 
as the case may require have been reproduced in 0.41, 
E, 33 of the Civil Procedure Code of 1908. The posi- 
tion was the same even before the enactment of the 
Civil Procedure Code of 1908 as can be seen from 
KrishnamacJiariar v. Mmigcmmal, 26 Mad. 91 (I.L. 
E.) in which it was laid dovm that the hearing of an 
appeal under the processual law of this country was in 
the nature of a re-hearing. It was on that theory 
that Courts in India had in numerous cases recognized 
that in moulding the relief to be granted in a ease on 
appeal, the appellate Court was entitled to take into 
account facts and events which have come into exist- 
ence after the decree appealed against; — vide 36 Madras 
439:21 M.L.J. 31, Kmiakiah . J'M^dhmias _PMi- 
In K.G .MuhJierjee v. Mt. Bam Batan Kuer, 63 I. A. 
47 :1936 P.C. 49 (A.I.E.), Lord Thankerton observ- 
ed in the course of the argument that the duty of a 
Court was to administer the law of the land at the date 
when the Court was administering it. . Justice Sulai- 
man was of opinion that while he was not bound to 
apply the new Act (Act VII of 1939) to the ease before 
him, he was equally clear there was nothing which de- 
barred him from applying the same and relying upon 
the practice of the Federal Court as could be gathered 
from the several decisions passed by it in regard to the 
said Act (Bihar Money Lenders Act), his Lordship ’felt 
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th,at the passing of the new Act (Act VH of 1939) h 
rendered it unnecessary to consider the validity of t 
•earlier Act of 1938. 
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EFFECT OF SECTION 7 OF ACT VII OF 1939 
■ ON THE JUEISDIOTION OP THE PEDEEAL 

COITET. 

2. No final opinion was expressed on this aspect as 
was unnecessary for the purposes of the ease, but Jt 
tiee Varadaehariar, expressed his opinion that S. 7 d 
not affect the jurisdiction or powers of the Fedei 
Court which the Provincial Legislature is preelud 
from dealing with, under the Constitution Act . E 
Lordship was of opinion that simply because a pro’ 
sion in a Statute Book took the form of a direction 
the Court and is couched in a language which sa^ 
■‘‘No Court shall pass a decree”, instead of mert 
enacting, “no money-lender shall be entitled, etc., 
recover more than a particular sum by way of intere 
etc.,” it could not be said that such a provision was : 
valid under the Constitution Act as one affecting t 
jurisdiction of the Federal Court. 

3 . Justice Sulaiman expressed his • opinion tl 
proceedings must be deemed to be pending in the Hi 
Court so long as there is a mere application for lea 
to appeal to the Federal Court though the certifici 
required by S . 205, Grovemment of India Act has be 
granted, but that as soon as the required amounts h 
been deported to the satisfaction of the High Coi 
and the High Court had declared that the appeal w 
“ admitted the matter became open to the Fedei 
Court and that the declaration that an appeal was s 
mitted was motya tekisterial or admini^rative act, I 
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must be regarded as a final Judicial act of the High 
Court, and that after such admission the appeal pass- 
ed out of the absolute control of the High Court. He 
further held that although under 0. 37, E. 1 of Fede- 
ral Court Eules, the Federal Court had an undoubted 
power to excuse compliance with rules of the Federal 
Court and could give such directions in matters of 
•practice and procedure as it considered Just and expe- 
dient, it is extremely doubtful whether such “direc- 
tions ” can be in supersession of 0. 45 of Civil Proce- 
dure Code in the absence of any rules amending it, so 
as to dispense with the necessity of the High Court 
directing tire appeal to he admitted. He was further 
of opinion that if an appellant wished to take some 
grounds other than the constitutional one, he must 
state the grounds of appeal and pray for the certificate 
either, that as regards the amount or value and nature, 
the ease fulfilled the requirements of S. 110, Civil Pro- 
cedure Code or that it was otherwise a fit one for 
appeal to His Majesty in Council. In such a ease, 
the certificate granted by the High Court under S. 205 
(1) of the Constitution Act was not sutfieient but the 
appellant must in addition obtain a further certifi- 
cate required by 0. 45, E. 3 of the Civil Procedure 
Code. 

It \vas improper to allow an appellant to evade the 
provisions of 0. 45, Civil Procedure Code, by simply 
obtaining a certificate under S. 205 (1) of the Consti- 
tution Act and then asking for leave to raise all the 
other grounds by bringing them within the third' cate- 
gory of snb-S. (2) of S. 205. The “ other ” grounds 
referred to in snh-el. (3) of Cl. (2) of S. 205, 
meant grounds other than those nientioned in the first 
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and second categories. Jnstiee Varadachaiiar, lio 
ever, felt it unnecessary to express any opinion on 1 
•point of Processual Law as to whether an additioi 
cei'iificate was necessary under R. 45 (3) to enable 
party to raise before the Federal Court any questi 
be.sides the one covered by the certificate under 8. ^ 
(1) of the Constitution Act. The learned Juc 
eepially did not feel called upon to express any opini 
as regards the effect of the absence of an order by ' 
High Court declaring the appeal in the particular ci 
before him admitted, though, he seemed to think that 
did not appear that such an order under E. 8 of 0. 
was a condition precedent to the exercise of jurist 
tion b.y the Federal Court. The learned Judge also fel 
was certainly doubtful if th.e Federal Court would hj 
•power to dispense with the giving of security in a Cf 
wliei’e security had to be given under the rules, 
regard to the rules as to payment of printing, depo. 
transmission charges, etc., which, stand on a differ^ 
footing, the Federal Court had power *to dispense w 
or give special directions as to printing and product 
of records before that Court and it was illogical to 
sist that the High Court must pass an order uin 
para, (a) of E. 8 of O. 45 in the circumstances of 
case. The particular provisions relating to the ab< 
in 0. 45 were procedural provisions and it was : 
necessary to hold that non-compliance with, them in 
High Court ousted the jurisdiction of the Federal Co 
where a certificate under S. 205 (1), Constitution J 
had once been given. 


. , CHAPTER I. , : , 

The Golden Rule op Inteepeetation. 

1. The Golden Eule. — The first and most elementary 

rule of construction, in fact the rule -which has been 
variously termed the cardinal or the golden rule of inter- 
pretation is that in eases wfiere the language is plain, 
precise, clear, unequivocal and unambiguous ^ words 
should 'be understood in their technical sensei if they 
have acquired one, else in their ordinary and gramma- 
tical sense. "Where the language admits of only one 
meaning as Vattel points out, no question of interpreta- 
tion at all arises.2 AbsoUita sentewtia expositore non 
indiget. ® There is no necessity to explain that Avhieh 
requires no explanation. • 

2. Grammatical and ordinary sense Where the 
language is clear and unequivocal the grammatical and 
ord^arv sense of the words is to be adhered to irres- 
pective 'of the results that may flow from such a con- 
struction 4 The great rule of interpretation was laifl 
dow by Lord Wensleydale in Grety v. Pearson^ and 
followed in a series of English cases and tooted with 
approval by their Lordships of the Privy Council an 
several eminent judges of Indian High Courts. The 

(1) .. S. m Jtowdl's Interpret 

(2) Vattelt I-aw of Natioii^ ^ ^ 

Hon Statutes, P. 3. Also 22 I.O. 503. 

(4) Mercantile Bmik of In^a, LU.^ r, OflicM Amgr0e of MaSrm^ 
1933 M. 207=143 1. C. 641. 


(S) 6 H. L. Case 106=26 L. J. C&. ^5. 
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word's of a statute shjould be taken as they stand ai 
interpreted without reference to the previous state 
the law, except when it is impossible to arrive at a co 
elusion without reference to such law.® As Lord He 
sehell pointed out in the leading ease of Bank 
England v. VaglioAio^ if a statute intended to emboi 
in a Code a particular branch of the law is to be treats 
in any other fashion its utility would be entirely lo 
and its very object frustrated. 

3- Literal construction. — The literal construction hi 
always been one that has found favour with Courts 
intei'preting Acts and Statutes from the earliest time 
Tindal, C. J., had laid do■^vn as early as 1832 that whe 
the language is clear and explicit effect should be givi 
to it whatever may be the consequences (as the words ■ 
the statute best speak the intention of the Legislatu 
which must be intended to have meant what it h 
actually expressed) without any speculation based on j 
apprehension whether the intention of the Legislatu 
would be fulfilled by such an interpretation.® T’ 
saine view was followed up by Coleridge, J., in Poco 

V, Piehring^ wherein he says that once thie mind of t’ 
Legislature is ascertained through the words it h 
employed, “nothing is more dangerous than to flin 
from that conclusion because we thin k the enactment 
less wise or efficacious than it might have been made ' 

(6) AhSmr Sdhim and others v. Syed Abu Mahomed Sarhat . 
Shaw and others, 1028 P.C. 16=0 P-L.T. 65=32 C.W.N. 482=27 M. 

W. 330=65. ■IiA..0fe26r. A.?.. J..! 464=54,, 609':^08 ,§61= 

B.L.E. 774=55 0. 510=48 CX.’J. 55=1028 ji.WiN. 026 (P';6, f';' 

(7) (1801) A.C. 107. 

.,^.,-.<8^) Wariwrton Yi Loveland,. (ISZZ) 2 Bow & Cl. 480=6 Bligi. < 
a) 1=6 B. K. 806, quoted in 1021 G. 307 (B.B,). . , ! , ' , 

(0) (t862) 18 Q.B.D..- 789=118 E^E... 208=16 ,Jur,. 760=2l" h'. 
; Q.B. 365, quoted ■with approval in. 1921 0.' 397 (B-B.). ' ' *' 
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wkoliy. fails of its object; perbiaps the most efficacious 
mode of procuring good laws, certainly the only one 
allowable to a court of justice is to act fully up to the 
spirit and language of bad ones and to let their incon- 
venience be fully felt by giving them their full effect.” 
Lord Brougham put the matter even more forcibly in 
Gamford v. Spooner , “The construction of an Act 
must be taken from the bare words of the Act, We 
cannot fish out what possibly may have been thie inten- 
tion of the Legislature. We cannot aid the Legisla- 
ture’s defective phrasing of the statute. We cannot 
add and mend and by construction make up deficiencies 
which are left there. If the Legislature did intend 
that which it has not expressed clearly, much more if 
the Legislature intended something very different, if 
thp Legislature intended pretty nearly the opposite of 
what it said it is not for judges to invent something 
which they do not meet with in the words of the text 
...... it is not for them to so supply a meaning for in 

reality it would be supplying it. The true way in these 
cases is to take the words as the Legislature has given 
them and to take the meaning which the words given 
naturally imply unless where the construction of those 
words is either by the preamble or by the context of 
the words in question controlled or altered. And there- 
fore if any other meaning was intended than that, which 
the words purport plainly to import, then let another 
Act supply the meaning and supply 1;he defect in the 
previous Act”. ^ A Court cannot assume the functions t 
of the Legislature by departing from the ordinary mean- 
ing of the precise words used, merely because it .sees,! 

(10) (1840) 4 M.IA. 179=e Moa 1=18 E.K. 667, quoted “with ; 
approTOl in 1921 0., 397 
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j or faEcies it sees an absurdity or laaHifest injusti 
j from au adherence to the literal meaning.^! It 
bound to administer the law as enunciated by the legi 
lature and not to enlarge or restrict the sphere of i 
application^^ It is the province of a judge to espoui 
the written law from the statutes of the realm and tl 
unwritten or common law from judicial decisions ai 
text books of authority on principles deduced fro 
sound reason and just inference and not to determu 
what is for piiblic good, for that pertains properly to tl 
prorinee of a statesman. If uncertainty and eonfusic 
is to be avoided, the clear and unambiguous wor; 
should be interpreted in their plain and natural mea 
ing and courts should not allow themselves ‘to be h 
into speculations as to their reasonableness or unre 
sonableness by reference to the ever captivating b' 
often misleading ideals of public policy. ’^2 

4. P. 0. on the golden rule. — The Privy Coun< 
has laid down that in the case of a positive enactme: 
of the Indian Legislature the proper course is 
examine the language of the statute and ascertain i 
proper meaning uninfluenced by considerations derivi 
from the previous state of the law or of the English la 
on which it is founded.!^ What matters is what is sa 

(11) Jervis, C.J., in Alley v. Hale, (1851) 11 O.B. 378=20 L.J.C 
233=188 E.E. 519=16 Jnr. 1012. 

(12) 1921 CaL 397 (E.B.). 

(13) Ter Baron Parke in JSgerto% y. Brownlovj, (1853) 4 H.Ij.O. 
=18 Jut. 71=28 LJ.Ch. 348=94 B.B. 1=10 E.B. 359=8 
(N.S.) 196, quoted in 1921 C. 397 (P.B.). 

(14) Mi. EamamnM Kmr v. Mt KaUwati Knar, 1928 P.0, 2= 

' OX-J/ 171=32 O.W,H. 40.2=27 X.W. 782=54 MX. O'. 281=1928 MS 

282=30 ■'Bom.Ii.B. 227=5 OM.'N. 96=9 P.Lr.T.97=7 P, 221=107' 

14=55 I. A. 18 Bee also A. JB. Weogi y. B, Bfeogi and ofken, 11 
is * 105. Also af State v. G. T, Sami and Co., 1930 Bali. 3 

Sardar Diwan Bmg Mafioon v. Bmperor, 1935 K. 90. 
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and not what may be supposed to have been intended.'S 
To expomicl and not to improve is the domain of the 
interpreter.16 A forced construction cannot and 
ought not to be placed on the provisions of' a statute 
which are capable of bearing’ only one construction on. 
considerations based on commercial exigencies or busi- 
ness convenience for the latter call for the interference 
of the Legislature but not of judicial interpretationd’' 
5. Duty of Judges. — The office of judges is jus 
dicere and not jus dare, to interpret th|e law and not to 
make or give the law. To abide by the words of a 
statute is their sole duty and not to attempt to reform 
it according to the supposed intention of the Legislature 
nor to attempt to make it reasonable and for that pur- 
pose to exclude eases that fall within the express terms 
of a rule of law.i® They have to deal with what the 
Legislature has placed before them and' not to convert 
themselves to legislative bodies for supplying deficien- 
cies in a statnteds In other words they have to apply 
the law made for them instead of attempting to make 
th.e law themseh^es.20 When the words are clear they 

A' : ^ ^ ^ ^ — — ■ 

(15) Brophy v. Aitorney-Oeneral of Manitoba, (1805) A.O. 202 
roferiefl to in 1930 P.C. 120=58 M.L.J. 300=31 M.L.W. 601=126 I.O. 
88. Also Bhagatanand v. Sardar Muhammad, 1935 Lah. 150. 

(16) Committee of Management for Gurudwara Nankana Saheb v- 
Eiradas Chela of Oohin I)as, 1936 Lah. 298. 

(17) Per Lord Dnnedin in Imperial Bank of India v. U. Sai Gyaw 

Thu Co., Ltd. and others, 1923 P.C. 211=1923 M.W.N. 609=51 C. 86= 
1 E. 637=50. I. A. 283=2 Bur.L J. 254=21 A.L J. 784= 25 Bom. 
L.E. 1279=39 C.L.J. 186=28 O.W.'N 470'=45 M.l'.J, 505=33 M.L.T. 
395=76 I.C. 910 (P.C.). ‘ ‘ ' 

(18) Daily Gazette Press, Dtd. v. Karachi Municipality, 1930 Sind 
287; 1928 P.O. 2. 

(19) Baja of Mandasa v. JagaimayaTsulm, 1932 M. 612 at 619 

=1932 M.w!n. 350=36 M.L.W. 292=63 M L.J. 450=55 M. 883= 
140 I.O. 331 ■, - .. 

(20) Salu. Bai v. Bajat Khan, 42 I.O. 200=1917 Nag. 215 (FJB.). 
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caniiot be qualified or neutralized by intention gatberi 
from outside.21 It would be arguing in a vicious circ 
to begin with making a fallacious assumption of a thii 
which is not in the enactment and then attempting 
bend the language in favour of the assumption made. 
The obvious effect of words must be carried out wht 
the language affords no scope for making distinctions; 
for when once room is made for drawing distinetioi 
it becomes difficult to ascertain where the line is to I 
drawn.24 It ig erroneous for judges to speculate as i 
the intention of the Legislature.^^ As Justice Jaekso 
of the Madras High Gourt has pointed out in Govindi 
swami Naicker v. Perumal Raja and another'^ the ques 
tion in all these eases is not wh,at the Legislature ii 
tended but what it has enacted and if the statute i 
defective it should be amended and till it is done it 
plain meaning cannot be set at naught on assumption 
however well founded they may happen to be. As th 
learned Judge points out, ‘The governing factor i 
not what the Legislatui-e intended but what the Legis 
lature enacted. The whole object of embodying th 
law of a country in an elaborate system of codes is tha 
every subject should have a ready means of kno’winj 


(21) Amru v. Asi Bai and others, 1932 M. 8. See also Bail 
Gazette Press, Ltd, v. Karachi Municipality, 1930 Sind 287. 

(22) Kaar Nageslwr Bahai v. Kuar Mata Prasad and another, 192 
Ondh 236 and Leader v. Bufey, (1888) 13 A.C. 294. 

(23) T, ’ S* Venlcataramana Iyer a7i3 another v. Kuppuswami Iyer 
gar and another, 1930 M. 954=1930 M.W.]Sr. 676=32 M.L.W. 439=5 
M.L.J. 907=129 I.C. 240. 

{24:) Ibid, ’ 

(25) Bhagatanand r, Bardar Muhammad, 1935 Lali. 350. Als^ 
Bdulatram v. Ralolcanya, U I.C. 244;» Beshraj v. Mmperor, 1931 
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the law under which h,e is governed It will be 

intolerable if a person following the plain language of 
a Code has taken certain action and involved himself in 
certain litigation only to find that the law of the country 
is not in the code, is not even in the authorised reports 
but is buried away in a private journal in a 
distant province to which only those in the 
neighbourhood of an extensive law library can 
have access.’ Courts are accordingly bound to 
expound the laws as they stand giving to all woi*ds used 
the meaning they have according to common usage or 
if defined in the statute itself according to that mean- 
ing.2 As has already been pointed out, the scope of the 
definite and unambiguous words of a statute can neither 
be enlarged nor narrowed. Neither words of limita- 
tion nor of qualification ought to be introduced for there 
should be no necessity for doing either.^ It is not per- 
missible to strain the meaning oif words because it would 
appear that the natural interpretation would extend 
the alleged scope of an Act as expressed in the preamble 
or the discussions preceding the passing of that Aet.^ 

6. Language primarily to be looked to. — Where 
the language admits of no doubt or secondary meaning 
it ought to be obeyed and given effect to without refer- 
ence to the opinion of the interpreter as to the wisdom 
or justice of the law promulgated.® . The language can- 

(2) MercaniUe Sank of India t. Official Assignee of Madras, 1933 

M. 207=143 I,C. 641. ' 

(3) Per QiTp Tiff ft, J., in Mrinalieii Devi v. Marled Poy, 1936 C, 339. 

(4) P. S. MesoAjuhi Naiclcer v. Corporation of Madras, 1926 M. 381 

=50 M.L.J. 301=23 M.L.W. 233=92 I.C. 1053. Also Manoo AU y7 
BawaH, 1936 B. 63. , , ’ ' .. . ) 

(5> Gopal Chandra Biswas y, China Charan Mritania and others, 
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not ' be strained beyond its ordinary meaning or quali 
fied by the addition of something -which is not there ii 
order to avoid what is considered inequitable or to gran 
something which is just and conscientious for it amounfci 
to a transformation by the judge of what is the law int( 
what he thinks ought to be the law.® ISTor should eon 
siderations of reasonableness and convenience alon* 
influence the interpreter in pursuing his straigh; 
course.'^ It is not the bounden duty of a court to put ? 
construction on words which is the best in its view, on< 
that would be just and work out least inconvenience bui 
only to put a construction that is best in the sense thai 
it is nearest the language of the Legislature.® It is 
not the concern of courts to consider or be influenced bj 
the desirability, utility or reasonableness of a particu- 
lar enactment but to give effect to a statute withoui 
reference to expediency or consequences. Courts art 
bound to do justice according to law laid dotvn and ii 
the latter d'eviates from the straight and narrow patl 
of natural justice it is the duty of the Legislature and 
not the judiciary to correct it.® It is immaterial ever 
if the plain construction should lead to an absurdity ot 
an anomaly; provided there is nothing in the Act 
itself to modify or qualify the same it should be strict- 
ly followed.!® If the language of a legislative enact- 
ment is unambiguous and does not admit of any other 


(6) Siihi Bai V. Bajat Khan, 42 l.C. 200=1917 Nag. 215 (F.B.) 
Also 1928 All. 62. 

(7) 1931 All. M2 (P,B.). 

I (8) J. G. MuJeherjea v. Karmni Industrial Bank, Ltd., 1930 Oal. 
7TO.' , 

,(9> Bmperor v. Eari and others, 1935 S. 145. 

(10) TTiUstTOSow v. Wimnson, 1923 B. 321 (FJS.), per Cramp, 3. 
Also EadpatnUa v. Gfhulam Md. Beg and another, 73 l.C. 444. 


THjE INTBKPBBIATION OF INDIAN SIAIUTBS. [CHAE 




BUIiE, OB lOTEEPBETATIONr " ^ -0 

meaning courts should obey and adnainister it notwith- 
standing it may be in conflict with, the Law oh Nations 
or the International law; the responsibility in such 
eases would rest on the Legislature itself and the Courts 
ought not to question the authority of Parliament or 
assign any limits to its power. n 

The Legislature must in such cases be presumed to 
have framed a special rule of legislation conscious of 
its violating a provision of International law .^2 

7. Additions not permissible, — ^Not only is it not 
the province of Courts to expand or narrow down the 
plain significance of statutory language; it has likewise 
no power to introduce something into a statute that is 
not there, Pemsel lays down chat if the words of a 
statute are precise and unambiguous they themselves 
best declare the intention of the Legislature and there 
is no need for reading into the context words not found 
tliere.13 A ease not dealt with, in a statute cannot be 
dealt with merely because there seems to be no reason 
why it should have been omitted even in a ease where 
the omission appears to be unintentionally It is the duty 
of a Judge neither to add nor take away in the absence 


(11) Eat'im’hliai H'lissan Ally v. Framros Eduljee DinsMh, 

Bom, 278=29 Bom.L.R, 498=51 B. 516=10,4 I.C. 8 

(12) Tukojirao BoTkar y, Bowkabai Fmdharinath Majcipurlcar, 1929 

B. 100=31 7=53 B. 251=117- I^C. 424. 

(13) (1891) A.C. 534 quoted in Kayasiha Co,, Ltd, v. Sitharama 
Bubey, 1929 AIL 625 (B.B.). See also Mwddpol Committee, M%Um ' 
V. Bhai Kislian Chmtd, 1927 Lah. 276. 

(14) Deputy Commissioner, Jhung y, BnMu Bam and others, 1937 

L. 38 (B.B.). Also Crawford v. Spooner, JAoq, P, C. 9; Municipal 
Committee, Multan y. Bhai Kiehan Chand, 1927 Lali. 276; Ahhayanand 
y. Mameshwar, 1930 Pat. 395; Vickers son and Maxim y, Evens, (1910) 
79 L.J.K.B. 954. ^ ' ' , , ' - ^ 
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of good ground for it.i^ It is contrary to established 
canons of interpretation to make generous additions 
to the language of a statute.^® Considerations based 
on hardship are likewise foreign to the interpretation 
of the plain language of the law.^'^ As has often been 
stated the so-called hard eases have a tendency to make 
bad law and to result in incorrect decisions being given. 
Even in a case where the effect would be to divest a 
vested right effect has to be given to the clear language 
of the statute.^® Neither the exalted rank nor the 
exemplary virtues of an individual entitle her to a 
departure from the ordinary construction of a 
statute.^®-®' 

8. Absurdity no ground for interference. — The 
doctrine of interpretation according to the plain mean- 
ing has been carried to its logical conclnsion in Md. 
Hayat Haji Mahomed Sardar v. Commissioner of 
Income-tax, Punjab and N. W. F. Province'^^ where it 
was held that the plain meaning should be followed even 
though the same may lead to manifest absurdity. The 
reason is stated to be that when once the meaning is 
plain, it is not the province of a Court to scan its wis- 
dom or policy but to expound it according to the real 

(15) Everest v. Wells, (1841) 2 M. & 6. 269. 

(16) 1921 P.C. 184 at 186. See also Kumar Kamala Banjan Boy 
T. Secretary of State, 1938 P.C. 281. 

(17) Ahd'Ul Kassain Khan y. Mt. Mahmudi Begum and otherBj 1935 
.Lah. 364; also 1928 All. 241 and 1932 All. 494 (P.B.); 

Firm G, Lon Bow, 1923 B. 103; K^dar Kath and others y. Bagh 
Sing, 1937 L. 504; 1937 Mad. .667 at 670. 

(18) Mwja Baheb v. Champa Lai, 23 I.O. 888. 

(18-a) Bs V. TreoBury, (1851) 20 L.J.Q.B. 312. In this ease Queen 
Natalie of SetYia was denied the privileges of a Sovereign on the 
. ground that she was only a Queen Consort. 

(19) 1931 Lah, 87 (P.B.L Bee also observations in Corporation 
of the City of Vkioria t. Bishop of Vaneour Island, 1921 P.C, g40. 
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sense of th,e words.^o JTeither approval nor disappro- 
val of positive enactments lies within the province of 
judicial interpretation^! and it is in no wise concerned 
with the fulfilment of the object and policy. 

9. Appication of the Golden Rule. — ^Absolute as 
the rule would appear to be, it has been so much res- 
tricted- and qualified and subjected to so many limita- 
tions and safeguards that the real effect of the rule has 
to be measured by its actual application to decided 
cases. For it is the actual apphcation to the concrete 
facts of a ease more than its theoretical enunciation 
that brings out a correct indication of its intrinsic 
worth and utility in the field of judicial interpretation. 

10. Illustrations from Privy Council. — ^In a case 
decided as early as 1896 the Privy Council condemned 
the practice in Indian Courts of the subordinate judi- 
ciary in disregarding the plain provisions of an Indian 
statute like the Indian Succession Act by reference to 
current English Law and the law that prevailed before 
the Act was passed intimating that that method had 
gone out of fashion in England and was certainly not 
desirable in India.22 In TTie Imperial Bank of India 
V. U. Rai Gyaiv Thu and Go., Ltd. and others , their 
Lordships in considering the effect of the words, 'except 
in the ease provided for by S. 79’ occurring in S. 80 of 
the Transfer of Property Act (which excludes the pri- 
ority of a mortgagee making a subsequent advance to 

(20) Queen v. The Judge of the City of Zou'^on Court, (1892) 1 
Q.B. 273. 

(21) Nolcsing v. Bholusing, 1930. 1^. 73. 

(22) Narendranath Birmr v. Kmml B&Hni Das, 23 Cal. 563, at 572 
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the mortgagor -with or witliout notice of an intermediate 
mortgage in regard to the security for such subsequent 
advance) held them to refer to eases where a maximum 
was expressed imder S. 79 of the Act and the word 
‘subsequent’ also occuring in S. 80 was construed to 
mean with reference to the context as ‘subsequent to the 
incermediate mortgage’ notwithstanding the contention 
that was pressed on their Lordships that when a mort- 
gage Avas to secure further adAmnces any advance made 
Avas not in reality a subsequent advance and that the 
Legislature Avished to preserve the system of mortgag- 
ing by deposit of title deeds and that they were really 
useful for the exigencies of business which required 
immediate advance without delay and that the language 
should be so interpreted as not to defeat an avowed 
object of the Legislature. In rejecting th,e considera- 
tions advanced before their Lordships they held that 
such; considerations could not be an incentive to the put- 
ting of a forced construction on Avords Avhich were 
capable of only one meaning. Again Lord Sinha in 
Mt. Ramanandi Knar v. Mt. Kalawati Kuar^^ wh.Qn 
referred to the difference in English Law between the 
grant of probate in common form and probate in solemn 
form held that the provisions of the Probate and Admi- 
nistration Act of 1885 were plain enough and it was 
worse than unprofitable to consider how far that dis- 
tinction was incorporated into Indian Law. It was 
pointed out that the ecclesiastical origin of testamen- 
tary jurisdiction was discarded in India and the Indian 
Legislature evolved its own independent system which 
differed in several respects from the English Law and 
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formed a self-contained system. The words ‘qualified 
persons’ occurring in S. 24 of British North America 
Act, 1867 were held to include women as in its primary 
and original meaning the word ‘person’ included mem- 
bers of both sexes.lt was pointed out that the plain mean- 
ing could not be restricted to males on the ground of 
custom or reasoning that commended itself to people 
who had to apply the law at a remote period under 
different circumstances in countries in different stages 
of development and that an appeal to Eoman Law, or 
English decisions of an earlier period or even to the 
common law of the country or the practice of Parlia- 
ment could not supply a rule of interpretation 
for construing the British North America Act.^s The 
Lord Chancellor who delivered the judgment put it 
somewhat naively by stating that to those who ask why 
‘persons’ should include females, the obvious 
answer is why should it not. Lord Atkinson in Corpo- 
ration of tlie 'City of Victoria v. Bishop of Vancovor 
Island,^ interpreted the word ‘building’ occurring in 
S. 197, sub-S. (1) of the British Columbia Municipal 
Act of 1914 as meaning a thing composed of the fabric 
of the building as also the ground on which it stood and 
which enclosed it as that was the only sensible and 
rational interpretation and not merely the ‘fabric’ 
without the ground. It was pointed out that to inter- 
pret otherwise wotdd create an inconsistency and 
antagonism between the narrow meaning and the more 
comprehensive meaning it bore in the other parts 

(25) JSenneiia Muir 'Mdmctrds <ind others v* Attorney-General of 
Canada and others, 1930 P.0, 129=58 300=31 M.L.W,, 601= | 

126 ..L a sa. .... 
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of the statute. Lord Carson delivering the judg- 
ment of the Privy Council in Gout and another v. 
Cimitian^ refused to apply the law relating 
to ‘domicile’ in construing the words ‘ordinarily resi- 
dent’ occurring in Cyprus Annexation Order-in-Coun- 
eil of 1914 and held that the plaintiff v^ho was present 
in Cyprus on the required date and had been there for 
several months previously and took no steps to retain 
his Ottoman Nationality was certainly ‘ordinarily resid- 
ing’ in Cypras whatever were the motives or reasons 
which induced him to go to Cyprus originally and he 
was consequently a British subject. In Indian Immigra- 
tion Trust Board of Natal v. Govindaswamy^ referring 
to the remark that the interpretation put by theid Lord- 
ships on S. 50 of Indian ImmigTation Act of Natal 
would lead to irksome results and it was unlikely to be 
the wish of the Legislature, their Lordships said it 
might well be addressed to a Legislative body but can- 
not have weight in the interpretation by a Court of a 
clause in an Act dated forty years previously when cir- 
cumstances were very different. 

11. Madras. — ^In Kesavalu Naicher v. Corpora- 
tion Madras,^ the Madras High Court refused 
to strain or narrow down the meaning of the word 
‘tenant’ as defined in S. 2, Cl. (iv) of the Madras City 
Tenants’ Protection Act (III of 1922) merely be- 
cause the preamble of the Act was more restrictive in 
its scope than the definition warranted and referred 
only to ‘tenants who constructed buildings on others’. 

v"^-' , 

; .(4) 1926 M. 381=50: M.L.J. 301=23 M.1..W. 233=92 1.0. 1053, 

pet PMlilpSj J.' 
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lands in the hope that they would not be evicted so long’ 
as they pay a fair rent’. It was similarly held that 
the words ‘owning such, property by virtue of a title 
acquired before such sale’ occurring in Order 21, Eule 
89 of the Civil Procedure Code did not restrict the 
ownership to one recently acquired.^ In another 
case the language of S. 166 (1) of the Local Boards Act 
was held to be sufficiently plain and the definition of 
words from English cases could not be accepted in con- 
struing the plain language of the section.® Where 
objection was taken to the validity of an election held 
in 1929 on thp ground of its having been held on the 
basis of an electoral roll of the year 1923-24 which not 
only contained names of persons who were dead and 
those unfit to vote but did not contain names of persons 
who were fit to be voters it was overruled on the ground 
that it was the duty of the Court to give effect to the 
section (as it stands) which says the electoral roll pub- 
lished in any year shall remain in force till the publica- 
tion of a fresh electoral roll and this notwithstanding 
the fact that the Court felt that to act upon an antiquat- 
ed electoral roll is to deprive several voters of their 
votes."^ In the Itajali. of Mandasa v. Jagavmayahulu^ 
the Court refused to uphold the jurisdiction of the 
Board of Eevenue on such ‘desperate grounds’ as the 

(5) Govindmwami Naiek&r v. Pemmal Paja and another, 1927 M. 
3-27=25 M.L.W. 106=38 M.L.T, 30=1927 M.W.IST. 53=99 I.C, 893, 

- jack-son, . 

(6) Ve&rappa and others v. Pmperor, 19^0 M, 441=31 202= 

.1930, M, W.K* . 187=53 m7 439=59 M.L. J.; 239, " 

(7) Venkataramana Iyer, and another y. Kyppuswami Iyengar and 
another, 1930 M. 954=1930' 670'i:32.:^,L;W, 439=59 Mi'X 

’ ' (8)' 1932 M; ’els'"" ar'6lfcl932 nf 350=36' IiCW. ■ 292=:63 
.M,L..T. 450=55 M. 883=140 I.O. 331 (S.B.), ■'.'31 ? . 
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existence of lacu&iae in the Madras Estates Land Act 
owing to the confusion caused by whole sections being 
bodily taken from the Bengal Tenancy Act and then 
making sub-sections of the same into independent sec- 
tions of the Estates Land Act. Justice Anantha- 
krishna Ayyar remarked that the policy which induced 
the Legislature to enact the provisions in question 
could not be questioned or examined by the Courts. 
Justice Wallis in 34 Madras 505 (P.B.) refused to put a 
forced and unnatural construction on the language of 
S. 6 of the Limitation Act (XV of 1877) or to speculate 
on the reasons for the change in the language in that 
Act as the meaning of that section was to his Lordship 
perfectly plain and unambiguous. For like reasons the 
words ‘at the time of the grant of the certificate’ in 
Order 45, Eule 7 (1) of the Civil Procedure Code were 
held to refer not to the actual issue of the certificate but 
to the mere granting of it as the language clearly 
implied read with regard to the scheme and scope of 
that order.® It was held in another case that no refer- 
ence was permissible to a previous state of the law to 
construe the terms of the Civil Procedure Code in which 
the provision as to attachment before judgment was 
dehberately omitted.^®. 

The fact that S. 7 (1) (a) of the Criminal Law 
Amendment Act (1932) was originally directed against 
‘picketing’ of foreign cloth or of liquor did not prevent 
its being applied to offences arising on account of Anti- 

- (9) Arunashalam Naida v. Salahrishm and Co., 1925 M. 449=48 

134=21 M.L.Wr, 147=86 1. 0. 201. 

(lOyKoiTumdarama Chettiar and anofker t. Annamahi PiMai and 
anotMr, 1925 169=22 M.L.W. 103=1925 M. 589=48 M.li.J. 
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Hindi Agitation as the language was clearly applieahle 
to the latter also and Courts were concerned not so 
much witd the intention of the framers as with the 
intention of the Aet.ii 

12. Calcutta. — ^In Satis CJiandra Ghahravarti vJ 
Bam Dayal Sir Asutosh Mukerjee delivering the 
leading Judgment of a Special Bench of the Calcutta 
High Court, hi several ways an authoritative judgment 
on the interpretation of statutes, had to construe the 
language of S. 499 of the Indian Penal Code in deter- 
mining the privilege claimed for a witness who made 
a defamatory statement in the course of a Judicial pro- 
ceeding. In coming to the conclusion that the privilege 
was qualified and not an absolute one, his Lordship 
pointed out that to begin with an examination of the 
previous state of the law or assumed or supposed policy 
of the Legislature not to depart from the English. Law 
on the subject was to attack the problem ax the wrong 
end and it was a grave error to force upon the plain' 
language of the section an interpretation which the words 
do not bear. Eeliance was placed in the course of argu-' 
ments in the above case on the statement of Brett, M.E.,; 
in Munster v. Lamb'^^ as to the immunity enjoyed by’ 
Judges, Counsel and witnesses but his Lordship refused' 
to read the English doctrine into the provisions of the 
Indian Penal Code as the exception did hot find place in 
the Code itself and the incoi'poration of English Com- 
mon Law into the codified law of ihdia would be in 
essence to legislate in the guise of Jiidieial interpreta- 

(11) f’is?' Abdur Kabman; J., in In re SwomS/ArunagifinatTia, )19S!i 
Mad. 21= (1938) 2 M.L.J. 863=48 M-LiW) »1S^=.198'8 'M'.W.N.' 1105. 

(12) 1921 Cal. 1=48 0. 388=22 CrJ/.J, 31:Si® IP. 143’ 0S;a). , 

(13) ,(1883) 11 Q.B.D. 588. t ■■■r.) 
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tion which his Lordship was not prepared to do. La 
another leading Full Bench Case His Lordship refused 
to put a forced coixstruction on the words ‘at the time 
the measurement on which the claim is based was 
made ’ occurring in S. 52 (6) of the Bengal Tenancy Act 
as meaning only the measurement made on the occasion 
of the last preceding settlement or adjustment of rent 
as there was no escape from the conclusion in whatever 
view the matter was looked at, that the language was 
clear and unambiguous and the interpretation accord- 
ing to that language in no wise led to such ‘manifest’, 
‘Palpable’, ‘evident’, ‘absurdity’, ‘repugnance’, ‘in- 
congruity’, ‘inconsistency’, ‘inconvenience’, ‘hard- 
ship’, ‘mischief’ or ‘injustice’ as to justify an attempt 
by the Court to surmise about the intention of the Legis- 
lature and not to abide by the ordinary and grammati- 
cal sense, the simple and literal interpretation of the 
words used.i^ A plain reading of the words of a statute 
led the same Court to construe in Bijoy Kumar Addy v. 
Corporation of Calcuttad^ Ahsit premises No. 56, Chetla 
Road, described as a Jamahata or Darjihata as ‘a 
place of trade where there is a collection of shops’ and 
to hold accordingly the declaration of the same as a 
bazaar by the Corporation of Calcutta was not ultra 
vires though the sellers of commodities assembled at the 
said place only on one day and had no sort of right of 
occnp:i;nng any particular place for the sale ' of their 
commodities. Reference was made in the above case 
to the two English eases Palmer v. Thahher'^^ and 


(14) Mlamam Kar md others v. :R.aja SaM Prasad Garga Bahadvr 
and othersy 1921 Cal, S97 (13.). 

(w) 19S3 m, zn. . , 

. ..(16) (1878) 3 Q.B.B. 346r;:47 L.XM.O. 54. 
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Rothschild V. Inland Revemie^^ in the latter of which 
Mathew, J., was clearly of opinion that the documents 
referred to therein were not intended to be taxed but 
Ms Lordship felt that his limited function was not to 
say what the Legislature meant but to ascertain what 
it said it meant. Where the question was Avliether 
limitation rims from the date of the final publication of 
the record-of-rights or from the date of the final certi- 
ficate, in regard to suits under S. 111-B of the Bengal 
Teuanej’ Act, it was held time ran from the earlier 
period (notwithstanding the fact that the language of 
the section led to a manifesc contradiction of its appa- 
rent purpose and to some inconvenience not presumably 
intended) on the ground that the language of the statute 
could not be modified unless it ivas impossible to resist 
the conclusion that the Legislature could not have 
intended what its words signify and the influence of such 
irresistible conviction was wholly wanting’ in the cased® 
The plaintiffs in the above ease on account of giving 
effect to the plain language of the Act secured a deduc- 
tion of three months in computing the period of limi- 
tation. In one case the Court refused to cut down the 
deliberately used general language of sub-S. (1) 
o^f S. 139 of the Calcutta Municipal Aei (1923) notwith- 
standing the fact that the drafting of the Act was by no 
means happy or accurate.^® It was not permitted to 
interpret ‘any suit’ as excluding any suit wMch had 
already been instituted.®® In a recent case the Cal- 
cutta High Court held that ‘law’s’ understood in their 

(37) (1894) 2 Q.B. 142=58 J.P. 399. 

(18) Jogen‘ff,ranafh t. Baidyanaih, 1930 C. 767. 

(19) 1930 a 770=:52 C-LX 100=34 O.W.N.. 1054=130 I.O. 283. 

' (20.) Mrinalini BeH v. Kurlal Bog, 1936 0. 339, 
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general sense comprehended laws of all kinds and not 
only laws in general or in the abstract but rules of law 
in concrete eases also and that the declaration contain- 
ed in sub-Ss. 1 and 2 of S. 4 of the Assam Bijni Sncees- 
sion Act (II of 1931) is law within the meaning of S. 65 
of the Gro^'ernment of India Act.^i In a much earlier 
case where Dr. (As Sir Asutosli then was) Asntosh 
Mukherjee contended that S. 13, C.P.C. ; was not clear- 
ly worded that the literal construction led to many 
anomalous results and that a reasonable construction 
required that not only should the Court which; tried the 
former suit he of jurisdiction competent to try the 
subsequent suit hut that even the judgment in the 
former suit should he open to appeal in the same way 
as the judgment in the latter suit, the Court pointed out 
it was a matter for the Legislature and not for the 
Court to consider and the Court could not attempt to 
make a new or a better law .22 

13. Bombay. — In the Bombay High Court again, 
there are several instances of the rigid application of 
the golden rule. In Hatimhhai Eassanally v. Frani- 
ros Eduljee Dinshaw^ in deciding whether a stiit for 
sale by the mortgagee was ‘a suit for land’ within the 
meaning of Cl. 12 of the Letters Patent, Marten, 
C.J., deprecated the idea of making any reference to the 
Code of 1859 with its numerous clauses and applying 
the construction of the same to an entirely different 
document like the Letters Patent. It is interesting to 
note that in this case the despatch of the Secretary of 

(21) Dehendm Kamin JKoj/ v. Jogendra Narain Deb md otJi&rs^, 1936 

(23) 1927 B, 278^29', Bom.UR. 4=98—51 B 516^=10.4= I.C/’ 8 
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State v/liieli accompanied the Letters Patent of 1862 was 
sought to be presented to their Lordships for their eon- 
sideraiion while Justice Fawcett himself secured from 
the Asiatic Library the Eeport of the Commons who 
v/ere ajipointed in 1853 to consider the amalgamation 
of the Supreme Court and the Company’s Courts and 
tl;e draft rales they preirared. Marten, C.J., pointed 
out however, that it was wrong to look at either docu- 
ment for the purpose of construing S. 12 and that per- 
sonally he failed to see how the opinion of an officer of 
the Government Department written some nine years 
before the Letters Patent however exalted he was, can 
have a relevancy or hearing in a law Court on the con- 
struction of an Act of Parliament any more than it was 
admissible to look into the Debates in Parliament or 
the Statement of Objects and Eeasons and how evmn if 
the letters could be perused it would necessitate a look- 
ing into the replies sent to them and so on ad mfinihmi. 
Justice Fawcett, however, was of opinion that there 
was an ambiguity in the case and that the Court must 
resort to other sources of information to decide the 
expression in CL 12. Mirza, J., was of the same 
o]jinion but the majority of the Full Bench agreed with 
the \iew of the Chief Justice and held that ‘suit for 
land* referred to suLs to obtain or recover land or 
alternatively to snits which substantially involved the 
reer very of land or its equivalent and that title to or 
possession of immovable property must be the primary 
object of an action to bring it within that definition. 
Patkar, J., who agreed with the majority view pointed 
out that c.ontem.pora'nea exposito as a guide to the inter- 
pretation of documents was often attended with danger 
and great caution should be observed in its . applica- 
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tion.24 and that what the Legislature intended should 
he ascertained from that ■which it has enacted in 
express words or by reasonable and necessary impliea- 
tion.25 On similar grounds TelangyJ. held that where 
the words are wide enough judicial interpretation ought 
not to limit their scope either on general eonsiderations 
or on account of the absence of decided eases. ^ In an- 
other case even though no rate of interest was 
specified in a pronote it was held that interest at six 
per cent, had to be paid from the date of the note from 
a plain reading of S. 80 of the Negotiable Instruments 
Aet.2 

14, Allahabad . — A Full Bench decision of the 
Allahabad High; Court has laid down in Ram SaJiai 
Sing V. Dehi Din^ that the Court should in each ease 
apply the admitted rules of interpretation without 
de'viating from the literal sense of words 'Vvuth.out a suffi- 
cient or a justifiable reason though it was not bound to 
slavishly adhere to them 'wdiere to do so tvonld defeat 
the intention gath,erable from the 'vdiole statute. The 
majority of the Judges aceordingty held that S. 9 of the 
Brmdlekhand Alienation x\et (II of 1903) did not 
apply and that where the mortgagee is also a member 
o'£ the agricultural tribe though he cannot bring the 
property to sale in execution a remedy can be given to 
the mortgagee by providing for foreclosure. Daniels, 


(24) See the judgment of Pfttkar, J., in 1927 B. 278 at p. 351. 

(25) Salomon v. Saloman and Co., (1897) A. C. 22=76 L.T. 426= 
m L.J. Oil. 35=4:5 W.E. 198=4 Manson 89. 

(1) Qmen-Xmpress t. Balal-rislma Titlial, 17 Bom. 573. 

(2) Ganpat TuMTam Mali v. Sopana Tulsaram Mali, 1928 B. 85=30 

(3) 1926 All. 617. (P.B.), 
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J., observed in the above ease that there was undoubted- 
ly a hiatus in the Act which required th,e attention of 
the Legislature but he was bound to interpret the Act 
as it stood. On a plain reading of the words it was 
held in a matter under the Civil Procedure Code that 
where the two suits were identical the failure of the 
first suit must bar the trial of the second suit even if no 
issues are raised in the former suit.^ It is irrelevant 
to hold an enquiry as to the intention with which an 
execution application was filed if it was made to the 
proper Court and was in accordance with law for pur- 
poses of Art. 182 (5) of the Limitation Act.s In one 
case in die Oudh Chief Court where there was a differ- 
ence of opinion between two judges and the matter was 
referred to Simpson, A.J.C., under S. 98 of the C.P.C. 
as to the validity of a will made in favour of an agnate 
who was not the nearest agnate the learned Judge 
adopted the novel precedent of interrogating himself 
in the plain terms of the statute without entering into 
a consideration of other matters. 

‘Q : — Would Achal Sing have succeeded to the 
estate if the testator had been intestate? 

A : — No. 

Q : — ^Why not? 

A : — Because he would have been excluded by 
nearer heirs. 

Q : — Might he in the absence of other heirs have 
succeeded to the estate? 

A: — Yes.’ , i 


(’4) Maji^an, v. Sabir AH atiS others, 1928 All. 62. , , 

(5) KayasttM Co., Ltd. t. Sitharom Biihey, 1929 All. 625 (P-B.). 



(6) 1926 Oudh 2. 

(7) (1888) 13 A. C. 294. 

(8) 1930 Oiadli 274. 

(9) 1931 Oudh 366. 

(10) Maluymed Tagub Khmi 

others, 3935 Oudh 437. ' 


and mother t. Mt. Asieunissa and 
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C.F.C. words tiiat are not there and in refusing relief to 
a judgment-debtor xvbo had deposited the amount men- 
tioned in the sale proclamation on the ground that the 
decree-holder was entitled to other items not included 
in the proclamation^^ It is not legal or permissible 
to ecnstrue the word ‘pensions’ used in Cl. {g) of S. 60 
(1) of the Civil Procedure Code with reference to the 
•provisions of the Pensions Act as the term ‘pension’ 
was neither a technical term nor a term of art and 
should be unders'.ood in its etymological sense of a 
periodical payment made by^ Government.^^ 

16. Patna. — The Patna High Court held that ‘pro- 
perty’ in S. 2 (d) of the Provincial Insolvency Act was 
nude enough to include the power of a Hindu father to 
sell his son’s share in the family^ property for the pay- 
ment of his legitimate debts.^^ 

17. Sind. — The Judicial Commissioner’s Court at 
Sind held that grammatically and logically the words 
‘such statement’ in S. 162, Cr. P. C., refer to oral state- 
ments and not to oral statements reduced to writing. 

18. l^ag'pur. — In Narayauadas and another v. Kanai 
Lai and auother'^^ it was held by’’ the Nagpnr Judicial 
Commis.sioner’s Court with reference to S. 107 of the 
Contract Act which makes notice a condition precedent 
to the lavt'fnl exercise of the power of re-sale that the 
absence of such notice could not be explained away by 
referring to the supposed object of the rule as it would 

(12) Mt. Vdit Bai y. Bam Autar Sing, 1935 Lali. 423. 

(IS) Achhm Mai y. Balwant Sing an^ another^ 1937 LaB. 178. 

(14) Biswanailh Sac and oih&rs y. Official B^eeiver and othcrsj 1937 

Pat- 185 (P.B.). . - 

(15) Bmperor v. Sari and others, 1935 SiB.4 145. ' , 

(16) 1924 Hag. 162 (2). ’■ 
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require a prelimmary investigation into the likelihoo« 
of any mischief resulting in each case before the applj 
cation of a general rule expressed in unambiguous langu 
age. The same Court in Prayagarao v. Distric 
Council, BetuC^'^ held that the term ‘market’ used ii 
S. 23 (1) of the C.P. Local Self-Grovernment Act (1920- 
should be construed according to the meaning attaehec 
to it under S. 2 (2) and cannot be restricted so as tc 
mean ‘public market’ though such a construction would 
be making an inroad on the private rights of proprietors 
and however ‘unjust, arbitrary, inconvenient’ the mean- 
ing conveyed may be, as the language was clear and 
beyond doubt. It was held that to do otherwise would 
he to amend the Act and it wus not the duty of a Court 
to make a law reasonable but to expound it as it stands. 

19. Eangoon. — A ease of fraud was held to make no 
exception to the general rule eniuiciated above, by the 
Eaiig'oou High Court which held that if there is no 
certification of adjustment as required by Order 21, 
E. 2, Cls. (2) and (3) a judgment-debtor was not enti- 
tled to ask for an extension of time within which to 
make an application even though the conduct of the 
Decree-holder was fraudulent.!® 


(17) 7933 Nag. m. ■ , , 

(18) P. P. P. Z. CUetty Firm v. G. Lon. Pow, 1923 E. 103. 


CHAPTEE 11. 

Limitations to the Gtolden Eijlb. 

1. Language Defective.— If there were bo limita- 
tions to the applicability of the Golden Enle of construc- 
tion and if it were universal in its application the tass 
of the intei’iireter would become the easiest indeed. Il 
words wore" always precise and nnambiguoiis and the 
language clear and capable of but one meaning a large 
part of the laws of interpretation would become un- 
necessary. In actual fact, however, cases of such 
unmistakable precision and accuracy in Ihe use of 
language are rare; nor is it always the ease that the 
most adept draftsman can always find at hand langu- 
age which exactly expresses the intention he has m view 
so as to absolutely eliminate equivocaxion or alternative 
construction and in aU cases allow no room for ambi- 
guity or secondary .significance. 

2. Draftsmanship inartistic. — ^If language weiw 

neither redundant nor defective and if the letter of the 
law equally conveyed its spirit also, no more would le 
necessary than to observe the Golden Eule. But 
language is both redundant and defective; 
vev sometimes much more than is mtended by then 
usage and as often fail to convey a great deal of what 
their usage is legitimately intended to convey. Hnman 
language is flexible, and is susceptible of being used - ^ 
more than one sense and a rigid interpretation of i . 
literal meaning often leads ns astray from le ler 
meaning intended to be conveyed by it even in ease 
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w'ljere the language (such as that employed in drafting 
a statute) is apparently clear, carefully selected ano 
employed by skilled hands. It is not always the case 
that the grammatical or the etymological sense is the 
correct one nor could it always be postulated that the 
•popular sense is the safest guide to correet interpreta- 
tioii. ^ The meaning depends on the subjeei: or occasion 
on which the words are used and the object that is in- 
tended to be attained by the statute employing them.^ 

Added to the difficulties inherent in language, 
account has to be taken oftentimes of the incompetence 
of legislative draftsmanship and the several channels it 
has to pass in these days of modern legislation neces- 
sarily^ introducing variety of styles and thought and 
oftentimes making the original confusion worse con- 
ounded. Farwell, L. 'J. comments on the fact that 
e^en in England with its highly developed Parliament- 
ai'y system and legislative methods, Acts of Parlia- 
ment are not drafted with snch accuracy and precision 
as to justify a Court in striking out unambiguous words 
^o make a sentence gramma deal or logical.^ ® 
m ^ India the difficulties of the interpreter are 
lendered even more onerous on account unsMl- 
ml ji eaieless daftsmanslhp. Judicial comments on 
‘ !e inartisticity in the drawing up of statutes have 
een many and varied but the observations of Dalai, A. 

* -C. in 1926 Oudh 2 deserve attention. 'In my opinion’, 
says the learned Judge 'Codification in India is to a 
attain extent a gamble. First of all Indians have to 
express themselves in a language which is, after all 
them. Loca l Government do not command 

: • ■ , (1) Mex T. mu, <1882) 1 B and C. 123 at 136. ' 

. (--EX' Lowe v. Darling and Son, (1906) 2 K.B. 772 at 784. 
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the help of men trained in drafting laws and even at the 
time of legislation I do not think that it is settled accu- 
rately and in detail what a particular Act is required 
to provide for. There are vague notions to remedy an 
evil or to satisfy certain sentiments, but the full details 

are not worked out arguments as to what the 

Legislature desired or did not desire leave me 
unimpressed’. Mr. Wynes gives expression to the same 
feeling when he complains that it is no less true to-day 
than it was in IhOO that clarity in legislation is a rare 
phenomenon and the failure to achieve the expected 
results is attributable more to the framers of Statutes 
than its interpreters.^-’’ 

3. Intention primary thing.— The primary object 
of all interpretation being the ascertainment of the 
intention of the Legislature as expressed in its 
language it becomes necessary to find out the correct 
significance of words and language where the more 
literal and obvious meaning does not express such an 
intention and there are secondary or other meanings 
which the words bear and which would make the langu- 
age better reflect the intention of the Legislature than 
the apparent or popular or grammatical meaning of the 
same. Maxwell gives examples of how a literal inter- 
pretation could easily lead to the evasion of the real 
spirit of the words by referring to phrases such as Tay- 
ing hands oh a priest’, ‘drawing blood in the street’, ‘to 
spare a man’s head’, ‘to shed no blood’, ‘to see one safe 
in his country’ which if literally understood m the con- 
text in which they are used would lead to absurd 

Powers in Australia’ 1936* , , 


30 THE INTBEPBETATIOIT OP INDIAN STATUTES. [OHAP 

conclusions and in some cases the very reverse of what 
the words are intended to convey. Words acquire 
a special meaning in the context in which they occur, 
with reference to the subject-matter which they deal, 
the surrounding circumstances in which they are set, 
the place, trade or the like in which they are used and 
their ordinary primary meaning may have to give way 
to a secondary meaning on account of some or all of the 
above eonsiderations.i-’^ The meaning may also vary 
according to the period at which the words are used.^ 
As Knight Bimee, L. J., observes in Key v. Key^ there 
are several cases in which ‘the spirit is strong enough 
to overcome the letter, cases in which it is impossible 
for a reasonable being on the careful perusal of an 
instrument not to be satisfied from its contents that a 
literal or strict or an ordinary interpretation given to 
a loartieular passage would disappoint and defeat the 
inten'iiou with whichi the instrument read as a whole, 
persuades and convinces him that it -was framed. After 
all there is no magic in words and the saying goes that 
he who sticks to the letter sticks to the bark^ and even 
a Court of larv can correct a mistake if it is apparent 
on the face of the instrument.® Of course the mistake 
should be clear and without its being corrected it should 
not admit of any meaningful construction. In the above 
case the Court decided that the bond which was declar- 
ed to be void if the man did not pay was only to be void 

(l-e) Bruner v. Mom, (1904) 1 Ch. 305. 

(2) Shore v. WUsoti, (1840 ) 9 Cl. and P. 355 at 525; 5 Scott 958 
at p. 1001. 

(3) (1853 ) 4 D.B.GI-.M. and G. 73 at 84=22 L.J. 641 at 647. 

(4) QvA haerei litem Tuxeret in Coriice (Co. Litt, 289), 

(5) WUson V. wagon, (1854) 6 H.L.O. 40 at 60=23 L.J.Cli 697 
at 703. , 
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in ease he did pay. The Court remarked however that 
it was not a case of going contrary to construction but 
a question of construction and it struck every one w;ho 
looked on it that it was a clear error. The result of 
the authorities in regard to the above matter may be 
summed up by saying that when the real intention can 
be gathered from the language within the four corners 
of an instrument Courts have to supply anything neces- 
sarily to be inferred from the terms used and reject as 
superfluous whatever is repugnant to the intention.® 
As Lord Blackburn put it in River Wear Commissioners 
V. Adamson? ‘In all eases the object is to see what is 
the intention expressed by the words used. But from 
the imperfection of language, it is impossible to know 
what that intention is without inquiring further and 
seeing what the circumstances were with reference to 
which the words were used and what was the object 
appearing from those circumstances which the person 
using them liad in view for the meaning of words varies 
according to the circumstances with respect to which 
they were used’. Lord Blackhuru in Caledonian R.y. 
Co. V. North British By. Co.? after referring to Lord 
Wensleydale’s G-oldeu rule that the grammatical and 
ordinary sense of the words should be adhered to and 
also thje exception engrafted in the rule itself that a 
modification can and ought to be made if the literal 
interpretation leads to some absurdity, or inconsistency 
to the extent it is necessary to avoid the same and no 
further explains the reason why a departure is called 
for in some cases. His Lordship observes: 

(6) Gwpm V. NeatTh Canal Co., (1868) L.B. 3 Ex. 209 at 215=37 L. 
J. Ex. 122 at 126. 

(7) (1877) 2 App. Cases 743 at 763=47 L.J.Q.B_ 193 at 202, ^ ; 

(8> (1881) 6 App. Cases H4 at ISl. v ' : 
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‘‘I agree in that completely but unfortunately in th 
cases in which there is real difficulty* it does not hel] 
us much, because the eases in which there is real diffi 
culty are those in which there is a controversy as t< 
wh,at the grammatical and ordinary sense of the words 
used with reference to the subject-matter is. To on< 
mind it may appear that the most that can be said is 
that the sense may be what is contended by one side anc 
th,at the inconsistency and the repugnancy is very great 
that you should make a great stretch to avoid sucb 
absurdity and that what is required to avoid it is a very 
little stretch, or none at all. To another mind it may 
appear that the meaning of the words is perfectly clear, 
— that they can bear no other meaning at all and that 
to substitute any other meaning would be, not to inter- 
pret the words used, but to make an instrument for the 
parties — and that th,e supposed inconsistency or repug- 
nancy is perhaps a hardship — a thing perhaps which it 
would have been wiser to have avoided but which we 
have no power to deal with. The present case is about 
as good an illustration of that as can very well be.” 
What is absurd to one man may not seem absurd to 
another.9 In ex parte Walton : in re Levy,'^^ it was 
pointed out that a literal interpretation of S. 23 of the 
Bankruptcy Act would lead to startling and monstrous 
results, so monstrous that such a construction was 
deemed to be absurd and it was given up. In the Cale- 
donian By. Go. V. North British By. Co.p- Lord Sel- 
hourne laid down that the more literal constimction 

. (9) BiU V. Bast amd -West- India Book Co., (1884) 9 App Oases 448 
=5.8 L..r;'' ch.'hte. v - 

(11) (is’si)' Gases- h , .. ' 
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ought uot to prevail if it is opposed to the iateutiou of 
the Legislature as apparent by the statute and if the 
words are sufficiently flexible to admit of some other 
construction by which that intention will be effectuated 
to give it that construction. 

4, Extrinsic evidence necessary,. — ^It oftentimes 
becomes necessary therefore to have recourse to other 
evidence both external and internal within speeifiefl 
limits enunciated in leading cases both in England and 
India to ascertain the true intention of the Legislature. 
What are exactly the external matters which can , be 
referred to and what the internal wih be dealt with in 
the succeeding chapters. 



i-jXrERNAL EVIDENCE AS AX AID TO IxTEEPEETATIOX* 

1. History of Legislation in cases of ambignity. 

Irjias already been pointed out that th.e limits mthin 
.which the external circumstances relating- to a statute 
can be looked at in interpreting' the same are deiei-miu- 
ed bj the extent to which such external evidence affords 
a. key to the ascertaimnent of the true intention of the 
Legislature (which in cases of ambiguitj- or doubt is 
always presumed to have intended to give a reasonable 
meaning' to words and to avoid, inconsistency, repug- 
nancy or absurdity) and not a step further. Loii 
t-oke has stated in Heydou’s cased as early as 

1584 that it was justifiable to consider (1) the 
state of the law before any Act was passed,* 
(2) the mischief or defect it was intenided to 

avoid or remove; (3) the remedy provided by Parlia- 
ment; and (4) the true reason for pro^dding such a 
remedy ; in other words the aim, scope and object of a 
statute are always helpful aud relevant; in considering 
01 removing an ambiguity and arriving at the true 
meaning. As Fletcher Moulton, L. J., put it in inter- 
preting an Act of Parliament one is entitled and in many 
cases bound to look; to the state of the law at tli,e date 
of the passing of an Act, both the common law as well 
as the law as it then stood under the previous' statutes 
to properly interpret the statute and these may be deem- 
ed to form part of the surrounding cireumstanees at the 

(1) (1584) B Cokes- -Hep. E.B. 637. 
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date it coDaes to be passed thpugh the extent to wMcb 
tbey may be so used depends upon the facts of each 
case.2 As Lord Halsbnry observes in 8ir Bohert 
Herron v. Rathimines Rathgar Improvement Commis- 
sioners^ the snbjeet-matter mtli whieli a Legislature is 
dealing and the facts existing at th,e time with respect 
to which die Legislature ivas legislating' are legitimate 
to])ios to consider in ascertaining the object and pur- 
pose of the Legislature in framing the Act Vide 
Peravali Kotayga and others v. Ponnapalli Ramakrisli- 
niali.^ Contemporanea exposito est optima ei fortis- 
simaP In a recent ease® the Calcutta High Court has 
pointed out the logical method of the interpretation of 
statutes as consisting in the first instance of the impar- 
tial and uninfluenced examination of the language with- 
out starting an enquiry as to the prior state of the! law 
or its history and without any presumption as to any 
suijposed defects in the former legislation and then to 
find out if the language yields a clear and unambiguous 
sense or meaning ; and then and not till then to embark 
upon an examination -of the history of the prior legis- 
lation. Where in spite of such effort at a plain con- 
struction the words appear to be capable of two mean- 
ings and are really and fairly doubtful then according to 
well-known legal principles and principles of common 
sense “historical investigation may be used for the pur- 

(•>) Maomillan and Oo. v. D^nt, (1907) 1 Ch.- 107 at 120=76 D. 
X- 'Oil. : 136 at 145. W ; ; W. ' ' , , /:i; ■ 

(3) (1892) A.C. 498=67 L.T. 658, quoted in 1937 M; 685 at 688. 

(4) 1937 M. 685 at 6S8=(1937) 2 M.L.J. 573. 

(5) A eoiitemporaBeoii& exposition is tlie best and strongest m 

{^)''Deb€ndm’ Narain Moy v. Jogendra Naram Bel and others^ 
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pose of clearing away the doubt which the phraseology 
of the Act creates '’.7 If the words admit of two intei-pre- 
tations, they cannot be said to be clear more especially 
if one of them leads to an absurdity and the other does 
not.® Thus the difference in the phraseolog’y used in 
the Bijni Succession Act (II of 1931), Assam, was 
explained with reference to the history of the said 
.Legislation by confining the use of the word ‘may’ to 
eases where a power was being conferred and ‘may not’ 
to eases where a power already possessed was being 
curtailed. In Rex v. Bishop of Lmtda^ the words 
‘after considering the whole circumstances of the case’ 
were held not to mean that a Judge should consider 
every circumstance of the case but that he must honest- 
ly and fairly undertake to consider the eireumstanees of 
the case without mlful or unfair refusal to consider any 
such circumstances. 

2. Privy Council on extraneous evidence. — Their 
Lordships of the Connc-il held that extraneons 

circumstances such as (1) the previous legislation and 
(2) decided eases could alwaj’s he looked at in interjiret- 
ing the meaning of the words in a statute though the 
inferences to be drawn from the historj^ of prior legis- 
lation were necessarily slight.^® In the above case the 
history of tb,e legislation regarding the legal position 
of women as members of the body politic from the 

- (7) The Queen V. Most, (18S1) 7 Q.B.l). 244 (251)=14 Cox. C. 

, C. 583=50 h JU.C. 113=44 L.T. 823. 

(8) CorporeeHon of the Clip of Vfetoria v. Bishop of Vancover 
Island, 1921 P.G. 240. 

(9) (1889) 24 Q.B.D. 213^ 

(10) Sewrietta Muir Edwwds and others v. Attorney-General of 
Canada and others, inOXp.Q. 120=58 M.L.J. 300=31 M.'l W. 601= 
126 I.O. 88. See also .Craies on Statute naWi STd' Edition, page 118. 


37 


III] EXTBESTAL EVIDENCE ASTD INTEBPEBTATION. 

earliest times was considered and in conelnding that 
the words ‘qualified persons’ included ‘women’ the 
Privy Council laid down that an Act like the British 
North America Act should he construed in a large, 
liberal and comprehensive spirit with regard to the 
magnitude of subjects it purports to deal in a few 
wordsd^ In another case^® where it was contended that 
a substantial change was intended to be made and that 
it was impossible to arrive at a conclusion without re- 
ferring to the previous state of the law their Lordships 
thought it fit to consider how the law stood prior to the 
enactment of S. 92 of the Civil Procedure Code, 1908 
and held tli.at the Legislature did not intend to include 
relief against third parties in Cl. (h) of S. 92 by use of 
the words, ‘further and other relief’ and the said words 
were on general principles of construction held to mean 
relief of the same nature as in Cls. (a) to (g) of that 
section (S. 92) of the C.P.C. The Federal Court of 
India deemed it proper to refer to the history of Indian 
Legislation and the legislative practice in regard to the 
collection of excise duties in construing the scope and 
meaning of excise duties under the Government of 
India Act 1935. 

3. Bombay. — In a Bombay Pull Bench case^® Jus- 
tice Fawcett in construing the meaning of the words 
‘suit for land’ in Cl. 12 of the Letters Patent held 
that resort must be had to other sources of information 

(11) St. Catherine Milling and Lumber Co. v. The Queen, (1888) 15 
A.C. 40, quoted in 1930. P.O. 120 supra. 

(12) Ahdwr Sahim and others v. Sped Abu Mahomed BarTcat AH 

Shah and others, 1928 P.C, 18=32 O.^.N. 482=55 I. A. 96=54 M. 
AA|:609=5S::<»I. 519 ; :(P,C.).; C vi: aliffiiSiiSs 

(13) Hatimbhai Sussan AHy v. Framros Bduljee Binshah, 1927 B. 
i7i=l2|iiqmA.E.)^98=5i'-Si) 516fe:104:;X^^^^ 
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ill order to decide the meaning of the words in question 
as according to .him there weis iiiifortuiiately a differ- 
ence of opinion between the several High Courts as 
regards the same while Patkar, J., held that coutempo- 
ranea e-xposito as a guide to interpretation of docu- 
ments was often accompanied vith danger and great 
care should be taken in its application. The despatch 
of the Secretary of State which accompanied the Letters 
Patent of 1862 and the Report of the Commis.sioiiers 
appointed in 1853 for considering the amalgamation of 
the Supreme Court and the Compain^’s Court.s and the 
draft rules prepared by them were attempted to be 
called to aid though Marten, C.J., deprecated reference 
to those documents as Mghly irrelevant. In another 
Pull Bench of the same High (-ouidl^ the rule for the 
construction of obscure enactments stated in Tleydcm’s 
case and approved in SalkeM v. Jolmsori^^ and the 
BoUo case^^ was held to be still good law. If the meEin- 
iug of a statutory provision was not clear in itself 
a Court could always examine the surrounding circum- 
stances that led to or accompanied it as the Privy 
Council decision in Baij Noth Sing v. llajee Vally 
Mahomed Ilaji Abba, clearly laid down. In a ca.se 
arising under the Income-tax Act the Bombay High 
Court dissenting from a Full Bench deeisioiB® of the 
Madras High Court came to the conclusion that there 
was no express provision in the Income-Tax Act of 1922 
laying any’- obligation on the Income-tax Commissioner 

(14') Wilkinson v. WilUmsou, Kt23 Bom. 321 (F.B.). 

(1.5) (1848) 2 Ex. 256. 

(16) (1898) A.C. 571. . . 

(17) 1925 P.C. 75=3 B, 106=48 M.L.J. 539 (P.C.). 

■ (18) 8he%k AyMul KaMr Muralcaifar mul Co., Iii re, 192(5 M, 

49 M. 725=5i” 050 ^ ' 
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to state a case ^ on an order under S. 33 and the Court 
had no power to compel him to^ exercise Ms discretion 
in any particular manner relying largely on the differ- 
ence in the language of the Act of 1918 and the Act of 
1922.19 h.; 

4. Calcutta. — A similar view was taken by the 
Calcutta High Court in construing the provisions of the 
Income-Tax Act (YII of 1918). In a leading SMll 
Bench case of die same High, Court Justice Sir Asutosh 
Muldierjea opined that a reference to the history of 
prior legislation can only he made when reasonable 
doubt is entertained as to the construction of a statute 
as was done by the Privy Council in I sura Prasad 
Nmam v. Lai ChuMerput Sing^ and Brown v. MoLacfi- 
latiP- but that the operation should not be carried too far 
as it may lead to very undesirable results especially in 
the case of Codified Statutes.^^ In the said ease the ‘pre- 
vious legislative history of the Indian Penal Code was 
relied upon not with a vieiv to interpret the provisions 
of the Code but more to point out how unsafe it would 
be to interpret the sections of the Code on the erroneous 
assumption that its framers did not intend to deiiart 
from tie rules of common law. In another Full Bench 
case the same eminent Judge laid down that i‘esort to 
pre-existing law may be useful and legitimate only in 
eases where the provisions are of doubtful import or are 
couched in language which has: previously, acquired a 

(19) Tata Eydro MeeMc Agenay, Ltd. v. Cortmmmier of Income- 
tax, Bo-mbay, 1934 Bom. 02=.'38 Bom. 361=:36 Bom.L.B. 23. 

(20) (1842) 3 M.I.A. ,100=6 W.B. 27 ,(P.C.),. . , - ... 

(21) (1872) 4 P.C. 54,3. 

(22) SatUchmdra Chahravarti v. Bam Bayal Be, 48 C. 388— 24 O. 
W.N. 982=1921 Cal 1 (P.B.) ; also Zing-Emperor v. Barendra Zvmar 



tecimical meaniag.^s A distinction was drawn in tlie 
above case between a Codifying and an Anaending Sta- 
tute and I it was pointed out that while hi the former 
there may sometimes be a presumption tliat a particular 
pj’ovision was intended to be a statement of the existing 
law rather than a substituted enactment and from this 
point of view thei’e may conceivably arise an occasion 
for an enquiry into the pre-existing law, in the case of 
an Amending Statute where the manifest intention is to 
alter the existing law no such reference would be per- 
missible as speculations as to the extent or direction in 
which the law was intended to be altered must rest on a 
very slender basis. Li one case it was held that the 
rule that a security bond should be construed strictly 
applies only when there is no ambiguity in its terms 
but where such ambigtiity exists or a contradiction in 
its terms, S. 95 of the Indian Evidence Act allows refer- 
ence to antecedent circnmstanees and in such eases the 
security bond can be construed with reference to the 
Order directing security to be given.^^ Reference to 
the Bengal Cess Manual was prohibited in a case where 
an attempt was made to construe an Act of the Legis- 
lature with reference to it 25 In limit azitl Euq v. 
Nirbhai Singh^ where there was a difference of opinion 
between the Judges composing the Full Bench, one of the 
dissenting Judges: held that in the first part of S. 58 of 


(28) Kmr ci,nd others \\ liaja SaU Prasail irmiga Balia- 

mr md C. 550=:25 C.W.X* 280 (P.BJ. 

(24) M&henimimth Bmerpe v. Eoy Satis CMnd'ra €howi.arf 

Bahadur anS mother^ '61 C. 80O=:1934 0, 560. . 

(25) Intas v. Dim WaMi Be SarMr md others^ 1926 C. 856 
*c=zm 0... 616=30 O.W,K. 803. 

'(1) (1883) 9" C.-'-'-m; (■F.B.). Bee tU Jiiagmcats of Wilson ant 
JJ. - ‘ 
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the Bengal Aet VIII of 1869 it was intended to provide 
for decrees under Es. 500 other than those passed under 
S. 194 of Act VIII of 1859 or S. 210 of the Civil Proce- 
dure Code and in the latter part it was intended to lay 
down a rule of law applicable to the execution of all other 
classes of decrees but that the Legislature failed to ex- 
press its intention precisely by the language of section 
and be felt entitled accordingly to modify the language 
of the Act in order to carry out the intention of the 
Legislature while the Judges composing the majority 
however, held that the language of the Aet should be 
strictly constiued and effect should be given to the 
governing intention expressed in S. 58 that small decrees 
should not be kept banging over the heads of judgment- 
debtors for more than three years. 

5. Allahabad. — lu Allahabad it was pointed out 
that no deviation would be permitted from the literal 
sense of the words of a statute^ excej)t for a sufficient 
or justifiable reason and that a slavish adherence to 
words would be equally uncalled for where the conse- 
quence of such an aet would obviously defeat the inten- 
tion that could be collected from the whole statute.^ 
Justice Valsh was of opinion that the enactment in the 
above case (Bundlekhand Land Alienations Act) was 
a prohibitory one and unless the matter about which the 
dispute arose could be shown to be within the prohibi- 
tion, the prohibition did not apply. 

6. Lahore. — The Lahore High Court in Barm and 
others v. LatcJman and others^ has fallen in line with 


(2) Earn Salmi v. Debt Din, 49 All. 8=24 A.L.J. 945=1926 All. 
617 (F.B.). 
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the other High Courts in permitting the history of a 
legislative enaeiment to be taken into consideration 
where the meaning of any provision of law is open to 
doubt. 

7. Madras. — The Madras High Court has in one 
of its earliest Full Bench decisions considered the Ips- 
tory of legislation regarding the powers under the 
Letters Patent and held that it had jurisdiction to try 
original suits against Kevenne Officer's for acts done by 
them in their official capacity which wore ultra viresfi 

8. Patna. — The Patna High Court has held the 
view that the state of the law at the time the Statute 
was passed is a matter material to he considered to 
arrive at the intention of the Legislature.® 

9. External evidence to be used sparingly. — The 
use of the external evidence atfoixled by the history of 
any legislation should be used very cautiously, very 
sparingly and only when it becomes absolutely neces- 
sary. Xo general rule can be laid down and it would 
be the duty of the interpreting Judge to decide in eacli 
case whether recourse to such history is called for at 
all. In Knar NagesJiar Bahai v. Knar Mata Prasad 
athi another^ for instance an argument based on the 
hisTory of the Amending Act (1910) of Oudh Estates 
Act (1869) that it was intended by the Legislature to 
ensure that property held under List 11 bequeached to 
a possible heir whether the will was registered or not 
should remain within the Act and that the Court should 


(4) ColUetor of Sea CuBtomsi v. Chttharnbura, 1 'M. 89 (F.B,). 

(5) Dwaraka Mahton v. Patna City 1936 Pat. 282=: 
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construe it aecordiiigiy was negatived by the Ailahabad 
Court. i 

a Pull Bench ease from Nagpur, Amrit and 
other? V. Mt. Thagan,'^ it was pointed out that the prin- 
ciple of interpretation enunciated in Narendranath v, 
Kciitud Bdslnfi that a construction of the provisions of 
an Act not according to the plain meaning but in tlie 
light of th,e pre-existing law would be destructive of its 
purpose was distinguished on the ground that Avhile it 
might apply lo a codifying Act it Avas not applicable to 
Act II of 1929 AAdiich purported not to codify the law 
but to amend and alter it. 

10. Second source of external evidence — ^Acts in 
lari materia. — A second source of external eA'idence 
that is often aAmiled of in construing statutes of doubt- 
ful or ambiguous import is tbe. light tbroAvn by Acts in 
pari materia though made at different times Avhether in 
force or repealed and Athether referring to each other 
or exclnsAe of each other. They should be taken and 
construed together Avhere they form a system and are 
explanatory of each other.® Lord Russel of KilloAA^eu, 
C.J., hoAA^ever limited th,e aboAm rule to cases where 
there Avas ambiguity as a matter of fact.^® The langu- 
age and proAusion of prioi’ Acts on any subject and the 
authoritative construction they have received may be 
taken into consideration; for it is presumed that the 
Legislature uses the same language in the same sense 
unless a contrary intention appears therefrom.^^ The 

(7) I.L.H. 1938 X. 115=1938 N. 134 (F.B.) . 

(8) 23 Cal. .563 (P.C.). . _ 

(13) MarsveU, Interj»;etation of Statutes, Bflition, page 82.: 
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(12) Mdi and mathf^r x, 8. Md, Klmslm mi others^ 

OMh 210=:7 liiiclk. 601 (M.). 

(13) 1036 C. 64=40 O.W.H, 543=62 C.L.J* 5B8. 


same ttiiig applies to the constructiou of Acts of simi- 
lar scope though, the language may he different. 

11. Subsequent enactments can be looked at. — 
Srivatsava, J., in a Full Bench case from the United 
Pro-^dnces,i 2 quoting from Maxwell with approval a 
passage noted supra held that a Court had no jurisdic- 
tion to enquire into the existence of a wakf \\diere it was 
denied by the Mutwalli though, the majority differed 
from the learned Judge and held that a statute should 
be construed so as to avoid evasion and that where a 
duty was imposed by a statute it must be presumed that 
it was intended to enforce that duty whether a proce- 
dure was laid down or not for enforcing such specific 
performance. In Purm Chandra Choiodhury v. Alep- 
Bisivas'^^ it was held that expressions used by the Legis- 
lature in subsequent enactments or amendments of law 
can be used for the purpose of interpreting earlier 
enactments and in giving effect to the intention of the 
Legislature express or implied as far as the particular 
provisions of law are coneerued. In another case it was 
held that it would be of the greatest use to compare the 
language in the same Act and the meanings in which a 
wmrd is used therein as that is the most useful method 
of arriving at the meaning of an ambiguous wmrd. 

12. Acts not in pari materia — ^Eeference objection- 
able. — But where the Acts are not in pari materia but 
deal with different subjects though the words used may 
he same it would be highly objectionable to attempt to 
construe terms of one statute by those of another. As 
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the Privy Council pointed out in Lawrence Arthur 
Adamson and others v. Melbourne and Metropolitan 
Board of Work ‘it is always unsatisfactory and un- 
safe to seek the meaning of words used in an 
Act in the definition clause of other statutes deal- 
ing with matters more or less cognate even when enact- 
ed by the same Legislature and much more so when 
resold is had to the enactments of other Legislatures’. 
It is dangerous to attempt to construe an Act by refer- 
ence to decisions on other Acts quite different in 
character even though the actual phrase in several Acts 
is the same.^® As was pointed out by Krishnan Pandalai, 
J., in Bhupaf'hi Raju v. Subbar ao Pamthulu^^ the Madras 
Estates Land Act and the Madras Local Boards Act 
use the same term ‘landholder’ in two different senses, 
the differences being due to the two Acts not being in 
pari materia and therefore the application of ideas 
derived from one Act to questions arising under the 
other were bound to be wholly misleading, the one Act 
being designed to regulate the rights of landholder and 
ryots in an estate and the other to raise a 
fund for the purpose of Local Self-Government. 
And the same learned Judge in a more recent 
case^'^ held that Indian Statutes like the. Madras 
Local Boards Act which, are from time to time wholly 
repealed or re-enacte<J or extensively amended should 
not be construed by the language of those which they 
replaced or of similar legislation elsewhere in India or 

' (14) 115 I.C. 740=1929 P.O. 181. 

(15) Municipal Corporation^ Bombay v. Eaji Eisa Saji Gasman, 1936 
Bom. 49. 

(17) FotJiuru Steamy Ba'bu v. Union Board of Sarasannapeta, 1933 
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Engiand on an assumption that no change of the law 
was intended and Courts should not thereby decline to 
give effect to the wor*ds. In Assati v. Pothummia^^ the 
same Higii Court pointed out that the Court-Fees Act 
and the Limitation Act were entirely different in their 
purpose and scope and ueitJier can be taken to control 
or (qualify the other. The definition of ff-ent’ in S. 3 
(2) (&) of the Madras Estates Land Act could be no 
guide in the interpretation of the word 'agricultural 
income’ in S. 4 of the Income-Tax Act (1922).^^ In 
Srimafli Jagathgiiru Sringeri Sri Satchidananda 
Chmidra- Sekhara BJiarafi v. C. P. Duraswami Naidu^^ 
a Bench of the Madras High Court dissenting from the 
opinion of Justice Bhasyam Iyengar in Muritgesa 
Chetti V. CMmia Thamhi GomtdanP- that ‘agriculture’' 
iueliides ‘horticulture’ and generally speaking ail things 
useful as food for man or beast or other products fit 
for human consumption, deprecated the application of 
the definition of a word in one Act to the definition of 
another word in another Act especially when the second 
Act is in force in another country and governed by otlter 
eireumstances and pointed out that it was likely to lead 
to several pitfalls. Ananthakrishna Ayyar, J., in the 
same case observed that general definitions given in 
Dictionaries would be of use only when there is nothing 
to the contrary in the context of any particular provi- 
sion of law which the Courts have to construe. Pro- 
noitneements hy Courts on other provisions of other 

. (18) 22 M, ,494. 

(19) The Commissioner of Income-Taw, ilailras v. V. T. S. Bevuga 
Pangia Thevat, 1932, .,M. 757=56. M. 251=63 M.L.J. 634. 

(20) 1931 M., 659==54 M. 900=61 M.L.J. 648. 

<'21) (190,1) 24 1£. 421. , 
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iicts however useful would not be decisive as authoritv 
when we have to construe the provisions of quite a dif- 
ferent Act. In several of the English Statutes, via., 
Agricultural Holdings Act, Agricultural Rates Aci, and 
other similar Acts the Legislature has chosen to enlarge 
the meaning of the term ‘Agriculture’ as it thought fit 
for the purpose of those Acts. It is therefore not of 
real use to go to those definitions when we have to 
consti-ue an Indian Act quite different in its 
scope and purpose from the English Acts. On similar 
grounds the Allahabad High Court held the opinion that 
it is not permissible to construe the provisions of one 
.statute in the light of any judicial decision on the pro- 
visions of another statute unless the two are in pari 
materia and identical in terms and that the scope of 
S. 233 (A-) of the U. P. Land Revenue Act (1901) was 
Borrower than that of S. 241 -P of Act XIX of 1873 the 
language of the latter being in many respects ditfei'ent 
from that of the former which had to be construed in 
the case.®^ It was held in Govind Bam and others v. 
Kashi Kath and others'^ that the Stamp Act and Regis- 
tration xCet were not in pari materia the one is a 
purely fiscal act providing for payment of Government 
Revenue while the other has for- its objective the con- 
servation of evidence, assurance of title and publicity of 
dociunents and it was not permissible to interpret a 
word in one Act with reference to the meaning in the 

• other. ;, , „ , . . , ,, 

The BombaV' High Court in Municipal Corporation, 
Bomhay v. Eaji Eisa Eaji Oosman^ refused to consider- 

(22) If#. Siraj Fatima an3 others j. Mahomed AM and other's, 1932 
A. 293—54 A. 646 (P.B.). , . 
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the Madras decision cited before it based on Madras 
Mmiieipai Acts in construing a case under the Bombay 
City Municipality Act on the ground that it was danger- 
ous to attempt to construe one Act by a reference to 
decisions on Acts quite different in character notwith- 
standing the similarity of language in both the Acts. 
The Madras High Court went further and refused to 
apply the definition of ‘Company’ in the District Muni- 
cipalities Acts of 1884 and 1920 to the words ‘incorpo- 
rated Company’ in the Madras City Municipal Act of 
1919, though they aU related to the same province, 
vide Madras Central BafiJc, Ltd. v. Corporation 

of Madras.^ 

Reliance on English Law dangerous . — ^It is danger- 
ous to accept an English case interpreting an Act of 
Parliament as a guide or authority for the interpretation 
of the section of an enactment of the Provincial Legis- 
lature.^ Their Lordships of the Privy Council refus- 
ed on this ground to consider the Bradford Corpora- 
tion case‘s in construing the provisions of the Calcutta 
Port Act (III of 1890) as the former was based on the 
Public Authorities Protection Act (1893) in which the 
words ‘purporting or professing to act in pursuance of 
the statute’ occurring in the Calcutta Act whieh^ accord- 
ing to their Lordships were of ‘pivotal’ importance 
were absent.^ On similar grounds ‘the flood of 
decisions’ on the English Income-Tax Act let loose on 


(25) 1932 M. 474. 

(1) v. Mm^eror, 1938 Sind 116, 

(2) Bradford €mpomUon if, Myei% (1916) 1 A.C. 242=:85 
XB. 146=114 L.T., 83=80, J.F. 121. 

(Z)., O^mmisdmefs :fo7* the of Oaleutfu v. Cotf oration , of €aV 
mtta, 1937 306=64 'I. A. ' 363=170 I.C. 332 (P.G.), 
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tlie Privy Couiieii in Commissio^t of linGOMS-toix w, 
Shaw, Wallace and Go.,^ were discarded by their Lord- 
sMps on the ground that the Indian Income-Tax Act 
was less elaborate, and subject to fewer refinements 
than the English Act and differed greatly in language 
and arrangement from the latter.5 

13. Judicial decisions helpful in interpretation.— 
— A third source of external evidence which is some- 
times resorted to though likewise subject to very strict 
limitations consists in the decisions of Courts. It has 
been held to be dangerous to shake the authority or 
overrule decisions which are manifestly not erroneous 
and mischievous and which have stood unchallenged for 
a long time, from the nature and effect they may rea- 
sonably be supposed to have produced on the conduct 
of a large portion of the community including Parlia- 
ment in matters affecting rights of property and such 
decisions may therefore be treated as having passed into 
the category of established and recognised law.® Stare 
decisis, to abide by decided matter has long been a maxim 
of the law. More importance is often attached to the 
certainty of a rule than to the reason of it.'^ The 
Privy Council ease in 1930 P. C. 120, which is an autho- 
rity on this matter, has already been alluded to. In Mt. 
Moti Bai V. Agent, 'N.W.By.,^ Jai Lai, J., in construing 
the term ‘unmarried daughter’ made a wide reference 
to English and other authorities and with due regard 

(4) Commissioner of Income-Tax, Bengal v. Slum, Wallace and Co., 
1932 P.O. 138=59 Cal. 1343 (P.C.). 

(5) Commissioner of Inoometax, Bengal v. Show, WaMaoe and 
Co., 1932 P.O. 138=59 a 1343 (P.a). 

(6) Beal: Carclinal Rules of Legal Interpretation, Srd Edn., p. 16. 

(7) MvthaalMam'bara v. Karuppa, 7 M. 382. 

(8) 1932 Lah, 1=13 Lai. 228. , ' - . ' . 
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to the intention of the Legislature to compensate persons 
who according to the customs and ideas of the people 
were expected to be maintained by the deceased held 
that the word ^unmarried’ meant ‘without having a 
husband at the time’ or ‘unmarried at the time’, rather 
than ‘not having married at any time’ and that a 
‘widowed daughter’ and ‘widowed sister’ were both 
intended to be included under the term ‘unmarried’. 
The above decision was followed by tbe Ctilcutta High 
Gourt in Agore Ghatidra Jahri v. Baj Nandini Devi 
and others.^ 



CHAPTEE IV. 

EiffiiCT OF Custom on IifTEEPBjBiATioii. 

1 Effect of usage oa interpretation. — A. further 
factor that is sometimes taken into consideration in 
construing ambiguous provisions of a statute is the 
manner in which it is understood by contemporary 
authority. Custom or usage which is greatly respect- 
ed in all countries occupies a supreme place in Hindu 
Jurisprudence and consequently the authority to be 
attached to a long and continued usage in the matter of 
the meaning to be attached to the words of the Legis- 
lature acquires a peculiar sanction and approval of the 
Legislature whose long acquiescence is considered to be 
a proof of the sameJ The intention of the Legislature 
however is to be ascertained by reference to the mean- 
ing of the words used at the date when the statute was 
passed. This particularly applies to the interpreta- 
tion of ancient and obscure laws, for as Lord Campbell 
put it in Gorham- v. Exeter^ ‘were the language obscure 
instead of being clear, we should not be justified in dif- 
fering from the construction put upon it by contempo- 
raneous and long usage. A common error, it has been 
said makes a right: Communis error facit jus. There 
would be no safety for property or liberty if it could 
be successfully contended that all lawyers and states- 
men are mistaken as to the true meaning of an old Act 
— - : ' — — — ^ 

(1) Optimum interpres rerum usm (2 Inst. 282)-; the best Interpreter 
of things is usage. 

(2) (Bp.) 15 Q.B. .73 quoted at p. 262 of Maxweli^s Interpretation 
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of Pariiament’. TMs can, however, apply only to old 
and obscure laws and not to plain or recent legislation. 
Where, however, a course of practice is founded on an 
erroneous construction of a statute there is no princi- 
ple which precludes the Court from correcting the 
error. To hold that the matter is not open to review 
in such cases as that would be virtually to give effect 
to an adjudication contrary to the inteudon of the 
Legislature merely because it has iiaj)pened for some 
reason or other to remain unchallenged for a length of 
time.2 

2. Lord Brougham laid down the doctrine of inter- 
pretation based on practice or usage hi Dumber v. 
Duchess of Boxsburgh^ in the following teims: 

“Where a statute speaking on some points is silent 
as to others, usage may well supply the defect, for where 
the statute uses tlie language of doubtful import the 
acting under it for a long course of years may well give 
an interpretation to that obscure meaning and reduce 

that uncertamty to a fixed rule but it is quite 

plain that against a plain statutory law no usage is of 
any avail”. In other words as Lord Oottenham ex- 
plained in another case,*^ w^here a decision first arrived 
at is adhered to subsequently in a long course of deci- 
sions and confirmed by other decisions, the matter is 
said to be governed by a long current of authorities too 
strong to be resisted and has the effect of a correct in- 
terpretation of the point involved. Lord Westbury 
has stated the same rule by pointing out that that the 

(3) Daily Gazette Dresst LM. v* KamcM% M. 0.^, 14 A.C* iCIi 

quoted m 1930, S, 2S7. 

(4) (1855) 3 a. aad F. 325. 

(5) Waterford Deeroffe OUim, (1832) 6 01, and F. 13B. 
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uniform interpretation of a statute on a matter materi- ^ 
ally affecting property recurring constantly and adher- - 
ed to without interruption cannot be disregarded and ^ 
it would be impossible to set up a precedent for dis- 
regarding such a long-adopted interpretation. Else 
there would be no safety for property or liberty.® It 
is of course essential that the decisions should be uni- 
form'^ and there should be ambiguity in the language to ^ 

be interpreted.® In a somewhat recent case reported 
in Ramahrislma Jha v. Jainandan Jha,^ Justice Wort, 
after laying down the principles enunciated in the above 
decisions pointed out that the principle of cursus 
curiae or the rule of practic.e meaning thereby the 
practice of the Court in deciding the construction in a 
particular manner can be applied only subject to three 
restrictions (0 the statute should be ambiguous; (w.)the 
decisions on which it is based should be uniform 
throughout; (Hi) the decisions must have affected titles 
or rights to property. The Full Bench in the above 
case held that where the lessee executed a registered 
Kalmliyat in favoui' of the lessors and the lessors accept- 
ed it by means of an unregistered amalnamah, no valid ; 

lease as contemplated in S. 107 of the Transfer of Pro- 
perty Act was constituted as the Kabuliyat executed by 
the tenant could not be a lease and the acceptance by the 
lessor could not be proved either by the amalnamah or 
by oral evidence. There was no room in the case for : 
the application of.rhe principle of ‘cMrsws curiae. ■ 

(6) -Morgan v. Cfmcshmj, (1871) 5 H.L. 304=40 L.J.M.G. 202i:yy:;::“||| 

=24'l.T. 889=20 W.E. 554. ^ ^ 

(7) IteifL V. 2erfa, (1886) 31 Ch. D. '402=55 L.J. Cb. 294==5i 

100=34 W.B. 333. ' . ■ . ' 

:Ky,::::(8)::2^. y. Tipton^ S Q.B. 216. ;? ■ : 

(9) 14 B. 572=16 P.L.T, 461=1935 P, 291 (F.B.). 
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3. There is no other country perhaps where custom 
has such, an overriding effect as in India where acharam 
is said to be paramodlmrmaJi. Amongst the Hindus 
especially, custom is said to outweigh the written text of 
the law. The .same is the case with trade customs which 
prevail over the law merchant. But where the custom- 
ary law has been codified and specific provisions have 
been made embodying the same they cannot be varied 
by reference to a custom especially one inconsistent 
with the statute except where the statute itself makes 
an exception in favour of custom in its saving clause. 
The Indian Succession Act (X of 1865) contains no 
clause saving custom and courts are accordingly not 
competent to deviate from the plain provisions of an 
Act relying on custom.^® The Madras High Court 
relied upon the long practice obtaining in the Presi- 
dency in construing a somewhat difficult provision in 
the Income-Tax Act relating to profits claimed to have 
been earned by a Co-operative Bank. In the Madraa 
Provincial Co-operative Banh, Ltd. v. Commissioner of 
Incom.e-fax^^ in holding that interest from Grovernment 
securities is not ‘profits’ earned by a society within the 
meaning of the Income-Tax Act their Lordships point- 
ed out that where the Legislature follows a certain 
practice and repeats the very words on which that prac- 
tice is founded it should be inferred that the 
Legislature in re-enacting the statute intended that 
the words repeated should be understood in their long 
accepted meaning and that while interest was certainly 
taken into consideration in arriving at the profits of a 


(10) Tuni Oraon v. LeAa Ortton, 36 I. C. 206. 

(11) 1933 M. 48»=S6 M. 837=64 M-L-gi 640, 
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society it did not necessarily follow that it was profits 
and it was customary to tax such profits under >S. 8 of 
the Act. In Krishnamurty Iyer v. Krishnamurty Iyer 
and another the Privy Council had to consider the 
effect of custom on what were undoubtedly invalid 
arrangements according to their Lordships hut which 
were acted upon for a long series of years in India and 
had accordingly affected several completed transactions 
and dispositions of property under what were known as 
ante-adoption agreements. In the matter of disposition 
inter vivos or by will of property by a full owner under 
which a portion of the property is given away the rights 
of a subsequently adopted son cannot invalidate the 
same. But where the adoption is antecedent to the 
date wn,en the disposition is to take effect the rights 
which flow from adoption being immediate, the rights 
under the disposition being inconsistent with such righrs 
cannot ‘vi proprio ’ affect them. The natural father cannot 
he the guardian of his son after his adoption into an- 
other family and he cannot bind the interest of a son 
as to property which he cannot have till the time when the 
guardianship has ceased. Neither the doctrine of 
approbate and reprobate nor the doctrine of conditional 
adoption can avail in such a ease. The adopted 
son cannot undo the adoption and be as he was before 
under any circumstances. But it was pointed to their 
Lordships that there were several instances where 
agreements were entered into at the time of adoption 
contrary to the above principles and they had 
ripened into a custom sanctioning such arrange- 
ments and regulating the rights of the widow as 
against the adopted son, one of the material incidents 

(12) 50 M. S0$=53 M.LJ, 57'=lS27.)F;0. 139 '(P.a). 
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of the custom being that the consent of the natural 
fa'dier was evidence of the arrangement being for the 
best advantage of the boy and that the mere postpone- 
ment of his interest to the widow’s even to 
the extent of a life-interest in the whole property is 
not ineompatibie with his position as adopted son. The 
validity of the arrangements however, while being up- 
held was restricted to the exact scope of the custom 
proved and where they went beyond the same or trans- 
ferred property absolutely or to strangers they were 
held to be invalid and opposed to the radical view of 
the Hindu Law. 

4. Again, it has been held that custom cannot over- 
ride the positive prescriptions of the Limitation Act.^s 


(13) Mohanlal v. Amrit Zal, 3 Bom. 174 at 177; also of. 32 M,W 



CHAPTEE V. 

Internal E^tidence as an aid to Interpretation, 


(jrE,XERAL CONSIDEEATIONS. 

1. All parts of a statute to be read together. — It is 
one of the cardinal rules of interpretation that 
all parts of an enactment should be construed 
together and not each part by itself and where 
the language is not unambiguous but is capable 
of bearing more than one meaning and historical 
investigation as to the prior legislation does not 
afford any key to the true sense of the words used, the 
internal evidence afforded by the several parts of the 
Act may supply an important clue to the meaning, 
import and scope of any provision. A statute should 
he so construed if possible as to make no part of it 
superfluous, void or insignificant and the significance of 
many a doubtful term may be made understandable by 
such an attempt to reconcile the several parts together. 
It is a well-accepted maxim of interpretation that an 
enactment includes all the incidents or the consequences 
necessarily resulting from it.i 

2. Setting and contest of words to be looked at. — 
In the Vacuum Oil Go. v. Secretary of Stated the Privy 
Council in upsetting the judgment of the learned Chief 


(1) Jai Inder SaJtadur Sing v. SHj Indar Knar, 5 Lnok. 80=1929 
Oudh 231=117 I.C. 748 (P.B.). 

<2) 56 B. 313=69 I.A. 258=1932 PC. 168 (P.O.), reversing tte 
Judgment in 1930. Bom. 597, 
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Jnstir-e of the Bombay High Court pointed out that the 
Bea Customs Act (VIII of 1878) was a ‘composite’ 
enactment and the learned Chief Justice in the Court 
below erred in dealing with its separately 

as though each stood by itself and that he ought to have 
availed himself of the light thrown on each of the ex- 
pressions by the presence within it of others and ought 
to have paid attention to the setting or context in which 
the words were used. Their Lordships read a definite 
purpose in Ss. 29 and 30 to define a ‘price’, ‘conserva- 
tive in its every aspect and free in particular from any 
loading for any post-importation earge incurred in 
relation to the goods’. The consideration that the 
‘price’ in the case was a ‘net price’, i.e., less trade dis- 
count supplemented by other considerations led their 
Lordships to understand the correct significance of the 
word ‘wholesale price’ in contradistinction to ‘retail 
price’. In arriving at this conclusion their Lordships 
tnolv stock of the (a) well-recognized moaning of words, 
(h) the association with the word ‘trade discount’ indi- 
cating that sales to the trade were in contemplation, 
and {<■) the fact that wholesale price is a pri^e relieved 
of the loading represeu+ing post-importation expenses 
which as a matter of business are always charged to the 
consumer and which were so carefully eliminated in the 
case. Their Lordships further pointed out that if the 
question of construction had to he determined solelv by 
reason of the word ‘cash’ in the definition, their Lord- 
ships would have been in agreement with the Chief 
Justice hut for a proper construction the surrounding 
circumstances had also to he looked at. Again in 
Eenrieita Edward’s case^ their Lordships looked at the 
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internal evidence afforded by the British North America 
Act of 1867 itself for a pi'oper intei’pretation of the 
word ‘qualified persons’ in judging whether it included 
women. In Union of South. Africa v. Simmer and 
Jackf^ the proposition was laid dovsni that where a piece 
of legislation does not profess to have been reduced to 
an accepted conventional form the meaning should be 
gathered from the instrument as whole. 

3. Object and spirit of the statute to be considered. — ■ 

In the Mercantile Bank of India v. Official 
Assignee of Madras^ it was pointed o\rt that 
of the two alternatives, carelessness apd inten- 
tional use of a term the latter should be pre- 
sumed and that V'Orcls should be interpreted accord- 
ing to usage and the meaning given in the Act and it 
was held accordingly that the word ‘person’ in S. 178 
of the Coiitraet Act (1872) includes the owner of the 
goods not in possession of the goods and is not restrict- 
ed only to ‘mercantile agent’. In Narayanaswami 
Naidn. v. Bangaswami Naidu,^ the Court felt justified 
in referring to ilie history of Order 21, Rule 2 of the 
C. P. C., as well as its place in the whole scheme of exe- 
cution and it was pointed out in another case of the 
same High Court, Bachamadugu Rangiah and others 
V. Appaji Raod that luidixe importance should not.be 
attached to a single phrase or clause in one section and 
th,e clear provisions in other sections which are of a 
g'eneral character overlooked. In re Pre Audience of 
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the Advocate-General^ the internal evidence afforded 
by the Bar Councils Act (Amended in 1927) together 
mth a consideration of the object and spirit of the 
Statute led the Court to interpret the term ‘Advocate- 
General’ as naeaning a person who for the time being 
is legally entitled to exercise the powers of an Advocate- 
General notwithistanding the hypothetical argument 
advanced by Mr. Goltman that it might be possible not 
only for the acting Advocate-General but the permanent 
incumbent to be present in Bombay and to have both lei - 
sure and time to attend the Bar Council Meeting of which 
he is the President— ea; officio under the Statute. "Where 
the meaning, the object and the spirit of the Statute are 
clear, from the title, preamble or otherwise it should 
not be reduced to a nullity by a literal following of the 
language or the words used which may be defective due 
to a want of skill on the part of the draftsman. 
Accordingly in a case arising under the Workmen’s 
Compensation Act the Calcutta High Court construed 
the words ‘unmarried daughter’ as including a ‘widowed 
daughter’ on the ground that the Legislature sought to 
give the connotation of ‘dependants’ by setting out 
deseriptiou of certain relatmes, and one of these des- 
criptions being uncertain, it was relevant to consider 
who according to ordinary notions of people are 
regarded as dependants. After referring to the pri- 
mary and secondarj^ meaning of the word ‘unmarried’ 
and its meaning in several standard dictionaries such 
as Murray’s Johnson’s and Stroude’s Judicial Bic- 
tiouary and the authorities on the point it was pointed 
out that the word is a flexible or equivocal term capable 


(8) 1932 B. 71^3 1500. (BJB.), 
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of two construetions and the context in the Act had to 
determine what was the real meaning. It follows that 
the true meaning and the exact scope and significance 
of any passage occurring ia any Statute may be found 
not merely in the words of the passage but on a com- 
parison of the same with o'cher parts of the Statute and 
the intention of the Legislature ascertained in that 
way.® In the Madras Central Urban Bank, Ltd. v. 
Corporation of Madras^^ the High Court held that the 
word ‘Company’ had not acquired any technical or 
restricted or well-recoghized legal meaning and con- 
strued it according to the context and its ordinary non- 
technical non-metaphorical sense and held accordingly 
the Madras Central Urban Bank, Ltd., and the Madras 
City Co-operative Bank, Ltd., were hable to Companies’ 
tax under S. 110 and hence were exempted from pay- 
ment of profession tax under S. Ill (which applied only 
to persons who were not liable to pay Companies’ Tax 
under S. 110). 

4. And its subject-matter. — And generally it may be 
Slated that woi'ds of doubtful or ambiguous import are 
best imderstood in the sense in which they fit in with 
the subject-matter of the Statute and the object it is 
intended to advance, the occasion and the context in 
which it is used, in a word, the setting in which it is 
placed with reference to the rest of the Statute. As 
has already been pointed out it is not the grammatical, 
the etymological or even the popular meaning that is 
necessarily the correct meaning but that meaning which 


(9) Affore ChmuJra Jalui v. Baj NanMni Devi and others, 1933 0, 
283=60 O. 289=36 C.W.N. 924. 
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would harmonize it with the subject-matter in dealing 
which th,e word is used. 

5. lilustrations, — Thus for example the words 
‘dwell’ and ‘reside’ have been variously understood 
according to the Statute in which they occur and the 
context in which they have to be construed. . In one 
ease J ustice Subralmiani Iyer held that the presence of 
the defendant in Madras when the suit was instituted 
was enough ‘dwelling’ within the meaning of the Letters 
Patent to enable the High Court to exercise jurisdic- 
tion over him. It was pointed out that the word 
‘dvveil’ ought not to be understood to have been used in 
■any narrow or technical sense and instances were cited 
where the early Judges of the Supreme Court of Cal- 
cutta held that a short stay of twenty-four hours was 
enough for the Court to exercise Jurisdiction.^! 
Similarly it was pointed out with reference to several 
other cases that residence on the part of a person for 
three months at one place the rest being spent entirely 
outside it, the taking of a room in a hotel and receipt 
of letters addressed to that place, the casual stay of an 
officer at Burma going on leave to England stopping f or 
a few days at Madras, on his way, the stay for four days 
of the Eesident of Kolhapur at Bombay, were all suffici- 
ent to bring the respective persons within the jurisdiction 
of the respective Courts on the ground that they ‘dwelt’ 
or ‘resided’ within it.!2 The word ‘person’ in S. 115 
of the Indian Evidence Act was held to include ‘a 
minor’ and not necessarily a person competent to con- 
tract though it was held by reference to the provisions 


(11) Fmdhmanda Bi>se y. Bmison, 'Mort. Bcp. 149. 

(12) Srmivmaimft^ 'Y. WmMtmaruda Iyengar^ 29 M, . 
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of the Contract Act that lie was not estopped from set- 
ting up Ms minority to avoid, a contract entered into by 
him representing himself to be a major.is The word 
‘ostensibly’ in S. 58 (c) of the Transfer of Property 
Act whichi refers to a mortgage by conditional sale 
meant either that the object bore a particular appear- 
ance though it was not really that of which it bore 
appearance or that the object bore a certain form or 
appearance without any suggestion as to whelher it 
was or was not the appearance of that of wMch it bore 
the superficial appearance and that the first was the 
proper and correct meaning to be adopted with refer- 
ence to the context. The word ‘suit’ under S. 2 (10) 
does not include an application and S. 22 of the Limi- 
tation Act does not apply to applications under Order 
9, Eule 13 though, the term is used in a broad sense in 
the procedural Codes.^^ Income from fisheries is not 
agricultural income for purposes of income-tax though 
it may be included in the term ‘rent’ as defined by 
the Madras Estates Land Act.ie The words ‘act pur- 
porting to be done’ under 8. 80 of the Civil Procedure 
Code on the surface and by their mere grammatical 
form include a future act but when the idiomatic use 
and the consequences of the two possible interpretations 
were considered it was confined to past acts only.^'^ ‘ Case 

(IS) Khan Gnl and another v. Lalcha Skig and another, 9 Lai. 701 
;■ 1=1928 L.\ 609 A ^ l 

(14:) Mt. JBegiim v. Mi. Laohmi and^ othefs, 1929 Ail. 174 

'■,,;=116 I . a '' 807 . 

(15) AiidU Bai and others v. E^nperor, 1923 P. 88=2 PJLP. 771= 

"... ■ ^ ' 

(16) ' Commissioner of Imom^-tdx, Madras v. F. T. B* B&mga, 

Pandpa Thevars 56 M. 251=63 M.L.tT. .639. " - : 

(17:) 'Aninachalmi CTietty v. Official. Meeeiver, Mcmmad, 1927 M. 


64 THE inJeepbetahost ot ineian statutes, [ohai*. 

under S. 115’ of the C. P. 0. is wide enough to include 
::ii interlocutory applicationd^ A ‘carriage’ under the 
u>e-hi\vs of tiie Calcutta Municipal Act (1899) includes 
a moior card® Decision embraces m^ltters of both 
Civil and Criminal Lawd® 

11 . 

Component parts of a Statute. 

1. Parts of a statute. — A statute is divisible into 
live parts: {i) The title, (n) The preamble, (iw) The 
interpretation clause, {iv) The enacting clauses, 
(t') The schedules. It has to be seen what part each 
of these component parts plays in the construction of 
the Statute as a w^'hole or of its doubtful and ambiguous 
parts. 

2. The title. — ^Under the English Law it was at 
one time considered inadmissible and generally open 
to great doubt whether the title of a Statute was a part 
of the law and could be taken into consideration 
in construing the Statute embodying that law’.®^ 
It has since been held, however, that the Title 
is a part of an Act of Parliament and an import- 
ant part. It cannot be made use of to control the ex- 
press provisions of the Act; yet in cases of doubt it is 
a proper matter to be considered in order to assist the 
interpretation of an Act and in giving the doubtful 


(18) 1930 S. 265. 

(19) Manager, Indian Motor Taxi Oah Co. v. Corporatirm. of Calcutta, 
25 C.W.N. 21=61 I.C. 641. , 

(20) Chmg CfwcTc v. Bex., 128 I.O. 731=1980 P.O. 291 (P.O.). 

(21) Per PoUock, CJB., in SaTkeld v. Johnson, (1848) 2 Ex, 282. 
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language of an Act a meaning consistent with the clear 
title .of the. Aet.22 ; ■ ■ i 

' It is legitimate to use the full title of an Act ^ to 
throw light on its progress and scope but not to the 
short title which is chosen for convenience, its object 

being identification and not description.22-a 

The view adopted by British Indian Courts regard- 
ing the title of an Act and the headings of its chapters 
falls into line with the view adopted in England. 

3. Headings. — ^In Allahabad it has been held hy a 
Pull Bench that the headings in the body of an Act are 
of some help in clearing obscurities when there is an 
ambiguity but they cannot control the provisions of the 
sections when the latter are unequivocal and clear. 
They are like the preamble and supply a key to the 
mind of the Legislature without controlling the substan- 
tive sections of the enaetment.23 The referring Judges 
ill this case were of a contrary opinion and held head- 
ings were no part of the enactment and were no better 
than marginal notes to sections or rules being never 
put to the vote of the Legislature, hud that they were 
generally faulty and prepared without much considera- 
tion. In an earlier ease it was held to he settled that the 
headings prefixed in a Bill have the force of the words 
used in a preamble and act as a ‘key to open the minds 
of the makers of the Act and they are in this respect 

(22) Tagore Law Lectures, Interpretation- of; ■•■Deeds, Wills 
■jind Statutes in British India, p. 20.3 by K. S. Bonner je. See a^so 
FielMng v. Morley Corporation, (1899) 1 Cb. 3; Wentbn v. 

ri903) A.O. 447‘; A, G, t. Margate Tier Co., (1900) 69 L.J,. 331 

(22-a) JDehendra Namyan Boy v. Jogendra Naraya% Deh, 1936 C. 

■■■ . :: 

(23) IHirga Thathera v. Naram Thaihera and aitbt'heF^-'Sr4: A. 220'-=5 
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unlike marginal notes whieh have no force for the pur- 
pose of interpretation.’ In this case there was an 
ambiguity owing to divergence of judicial opinion as 
regards the summary procedure relating to claim peti- 
tions applying to mortgages and in the final decision of 
the matter effect was given to the heading fixed to R.58 
of Oj'iler 21, C.P.C., and the heading suffixed to B. 6-5 
of the same order and it was held that the matter adju- 
dicated upon under the intermediate Rule 61 is a matter 
involving the investigation of claims and olijections.. In 
Baldeo Kurmi v. Kasi Cliamar and another^ where an 
argument was attempted to be built np on the heading 
to S. 198 of the AgTa Tenancy Act ‘Questions of pro- 
prietary title in Revenue Court’ it was pointed out that 
the words in the heading were no doubt meant to expi’ess 
the intention of the Legislature though it was open to 
question whether the words themselves could be said to 
ha\'e any operative effect. It w^as held that the words 
only meant ‘Let ns consider the jurisdiction of the 
Revenue Court in certain cases and how' far it is to pro- 
ceed in the direction of dealing with proprietary title’. 
In Chunilal and, ofJiers v. Shea (Jharan Lalman and 
others^ where the language was clear and where it 
ap]>eared that Chapter III of the Court-Fees Act had 
been invariably applied to appeals filed in tlie High 
Courts the heading of Chapter III ‘Pees in other Courts 
and in public offices’ was ignored as the sections alone 
were the substantial parts of the legislation and as the 
adoption of the heading as a part of the enaetmeiit 
would have led to an absurdity. 

(24) DeM Das v. Malmraja Chand, 1927 AIL 
■ ‘ (25) B26 m 




(2) 1926 M. 749=49 M. 716‘=60 MJjJ. 

(o) KrisJinon CUHViar t. MnifiiclcttmTnali 1934 M 
‘=66 M.Ii.J. 70. 

(4) T'kayamm-mnl v. Junus Cheiimr, 44 L.W* i 
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4. Madras view.— The Madras High Court has 
likewise held in N araymaswami Baidu v. Bamgaswami 
Naidu^ that headings and marginal notes cannot be held 
to govern the clear text of a section but can be taken 
only as an indication of what the Legislature meant 
and that accordingly where no money is payable 
under a decree or realizable in execution of a decree 
Order 21, Buie 2 does not apply. 

5. Preamble. — The preamble is, as has already 
been pointed out, a good key to the correct understand- 
ing of a statute and it may be lavdally consulted to 
solve any ambiguity, to fix which of two or more mean- 
ings the words may bear and to understand generally 
the ob.ject and intention of the Legislature which it gene- 
rally sets out.s It fixes normally the scope of the legisla- 
tion and the effect it desires to produce. It cannot 
however, either restrict or extend the true scope of an 
enactment or its real object when they are plain and not 
ojien to doubt. There may be eases where the enact- 
ing part of a statute is not eo-extensive with the object 
enunciated in the preamble; in such, eases the preamble 
cannot cut down what the Legislature deliberately 
chose to enact in the body of the statute. It is not open 
to Courts to question the right of the Legislature to go 
beyond what is stated in the preamble.^ It oftentimes 
recites some of the inconveniences to remedy which the 
legislation is undertaken but does not on that account 
exclude others that may exist. It gives the motive for 
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the legislation and the evil to be avoided but does not 
confine the remedies to the rectification of that evil 
alone as it may be possible and even desirable to extend 
the remedies far beyond the immediate necessities of 
the ease. A Court may look to the object and policy 
of the Act as recited in the preamble when a doubt 
arises in its mind as to whether the narrower or the more 
liberal interpretation ought to be placed on the langu- 
age which is capable of bearing both the meanings.i^ It 
should be understood however, that an ambiguity can- 
not be created or imagined in order to bring in the aid 
of the preamble as that would be frustrating the enact- 
ment and defeating the general intention of the 
Legislature.® 

6. Privj'’ Council on importance of preamble.— In 
the Secretary of State v. Maharaja of BohhiW a ease 
arising under the Madras Irrigation Cess Act (VII of 
1865 amended by Act V of 1900), their Lordships of 
the Pri\w Council in construing the Act refeiwed to the 
preamble as ‘not without importance’ but finding that 
the preamble did not appear to be directed against the 
lands as those of the respondent, the Zamindar of 
Bohbili, turned their attention to the main sections of 
the Act observing at the same time that the operative 
pi’ovisions of th,e Act were somewhat in excess of the 
apparent ambit of the preamble and that in such, a case 
it is the section that governed the interpretation of the 
matter in dispute and not the preamble. 

(n) Badar Sahim. v. BadxhaJi .Um. 19.S4 C. 741=.'?8 G.W.X'. 105(5. 

Misxwdi on thti ■ luterprctation of Statutes, 7tb Edn. pp. ,n9-4ft. 

(6) FomeU v. Kemptmi Fctrlc M.(iee Course Oe., (1890) A..C. 143 

qiKded appTOTal in Nepra t. Sajor Fraimnil* anS mwthor^ 1027 C. 
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7. Madras view.— The Madras High Court has 
laid down in one ease that the terms of a preamble may 
be resorted to in two classes of cases (1) where the 
words of a statute are susceptible of different construc- 
tions, (2) where very general language is used which is 
clear was intended to have some limitation placed on it. 
The preamble may be used to indicate the extent to 
which such language has to be curtailed or the class of 
cases to which it may reasonably be limited to apply .8 
In the above ease it was held that the language of the 
statute was very clear and its full effect could not be 
narrowed down or limited to those tenants who conld 
establish that they constructed their buildings on others* 
lands ‘in the hope that they would not be evicted so long 
as they paid a fair rent for the land as recited in the 
preamble (to the Madras City Tenants’ Protection Act 
1922, S. 2). Again in the Madras Land Encroachment 
Act (HI of 1905), the preamble refers only to unautho- 
rised occupation of laud but the enactment itself refers 
to and defines all kinds of Government property includ- 
ing land as a necessary requisite for the levy of penal 
assessment. 

8. Calcutta view. — The Calcutta High Court has 
likewise held that the preamble of an Act does not con- 
trol the enactment which follows it but may he a most 
useful guide when a cpiestion of doubt arises on the con- 
struction of a particular provision and considerations 
relating to the scope of the Act are involved,® and that 
accordingly great caution ought to he exercised in 

(8) C. Kivnnamraal and- otliets v. Km%akMsal)ai Mudaliar m3 
another^ 1931 M. 629=54 M. 845=61 MX.J. 535. 

(9) S^tal Chandra Cliaudhwry. and Others v. Mrs, Allen, J,, Dalame^ 
md others, 20 C.W.N. 1158=34 I.C. '450.:' 
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applying general provisions of the Transfer of Pro- 
perty Act to matters relating to Easements. 

9. Oudh. — In a Full Bench f.-ase of the Undh Judi- 
cial Commissioner’s Court the object of the Eeligious 
Endowments Act (1863) referred to in the preamble 
•was relied on to show that the object of the legisla- 
tion was to enable the Government to divest itself of 
the manag’ement of religious endoAvments and that 
S. 14 of the Act was inapplicable to temples for the 
maintenance of which no endowment in land has been 
made. Eeference was made to Breif v. BretB<^ and it 
was pointed out that the key to the opening of every 
law is the reasoji and spirit of the law, the animm im- 
pcmentis, the intention of the law-maker taken as a 
whole and the meaning of any phrase should not be 
^'iewed tletached from the context Imt in relation to the 
whole statute including the title, and the preamble as 
the purview of the enacting part of Ihe Act. It was 
stated that the reason and spirit of a .statute ^vere to be 
looked for in the preamble wliich ‘rehearses’ the evils 
to be remedied the doubts purported to be removed and 
affords the best and most ' satisfactory evidence of 
the object and intention of tlie Legislature in passing 
the staiute. 

10. Lahore. — In the Lahore High Courts it was 
pointed out that when the enacting part is not exactly 
co-extcnsive with the preamble and where the language 
of the statute is expressed in clear and unequivocal 
terms the latter will prevail over the preamble wiiieh 
can be refex’red to only to resolve any ambiguity in the 

(10.) 3 Add. 213=132 E.B. 4ST. 

(11) K^Har and- another v. Pear&ii Lai Ovipta and another 

1982 Oiidli 1.52=7 Lnek. 648=137 T. O. 42 (P.B.). 
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pliraseology of the Act. It was held that S. 6 of the 
Punjab Custom (Power to Contest) Act, 1920, was quite 
clear and could not be controlled by the preamble which 
referred only to descendants and eollateralsd^ 

11. Interpretation clause. — An interpretation clause 
enacts that certain words found in the Act are to be 
mderstood in a specified sense and to include things 
which hut for such a clause they would not normally 
include. It should be used only for the purpose of 
interpreting words which are ambiguous or equivocal 
hut not to disturb the meaning of plain words. It only 
applies co the Act where it finds a place but cannot 
apply to statutes prior or subsequent.^3 When in an 
interpretation clause a word is said to include a parti- 
cular thing, it means that it retains its ordinary mean- 
ing whatever else it may mean.^^ To define a word by 
the use of the very word to be defined is no definition at 
all and offends at all canons of interpretation.^® Their 
Lordships of the Privy Council characterised it as a 
novel idea that an interpretation danse which is ex- 
pressed in general terms can he divided up by a sort of 
theory of applicando singula singulis so as not to 
apply to sections whose context suggests no difi&cnlty in 
its application and thus to make it applicable only to 
some sections and not to others.^® Where a word or 


(13) Sahib Sincf mid others v. Bata Bmi and others, 1931 Lali. 700 
— U Lah. 203=134 I.C. 788. 

(13) Be-aPs Cardinal Buies of Interpretation, 3rd Bdn., 1924. 

(14) Biswanath Sao r.iiij others v. Official Meeeiv&r and others, 16 

R 60=18 PX.T. 1-=1937 Fat. 185 (F.B.). ' - 

(15) Mad-uia Sree Meenalcshi Devasrtlianam v. Madnm M^umicipal 

BrnmcUy 1928 569=51 M. 301=54 M.L.J. 625. 

(10) India-)} L'ligafmn Trust of Natal x, G-ovmdasuramps 
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phrase is defined in an Act to have a particular meani 
that meaning alone should be given to it no'cwithstax 
ing it may bear a different meaning in ordinary leg 
parlanee.^'^ 

12 . Eules. — The rules framed under a statute gen 
rally prescribe the period during which objections 
the same could be raised and become law after the lap; 
of that period where there are no objections or the san 
are overruled. They should be construed as far i 
possible in a manner consistent with the main prov 
sions of the Act and where reconciliation is impossib 
the sections would hold sway and the rules held subje* 
to the sections under wliieb liiey are framed. The rub. 
lta\'e to be construed vntii reference to the sections an 
not 7Hce versa and so also the forms appended to 
statute.18 jf the rules or bye-laws framed under a sff 
tute are in excess of the provisions of a statute or coi 
trary to or inconsistent with them they have to give wa 
and should be regarded as uUra viresJ^ It is imprc 
per for a forced or unnatural construction to be places 
on a section to bring it in conformity vdtb, a rule fram 
ed thereunder.^ Where a power to make regulation 
is given under a statute no regulations made under th' 
statute can abridge a right conferred by the statute it 
self but if the rules framed are within the power confer 
red they would be valid even if they purport to abridgi 

(17) Dial Smp v. Qurudwara Hri AUl Tal.-Jif, 1!)28 Lrili. :&->—<) Lull 

649. 

(18) Homasmdaram Oh-eittiar t. Aruwichalhiw Chctliar, 6:; il.L..! 

28=1932 M. M. 982. Also KanrhiKtcaml Fillai v. Smperor, 42 M 

69=35 M.L.J. 736. 

(19) Bamal Co-operative Cential Banl\ Ltd. t. Bcnmi Hhushav, 
C.W.N. 469=151 I.C. 165=1934 C. 5Z1. 

(20.) Seviandag v. SMf NUichaldas, 161 I.C. 89=1934 Bind HO.: 
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the rigiit granted by the statute 21 The Caleiitta High 
Court has laid down the method of construction appli- 
cable to an Act divided into sections and rules such as 
the Civil Procedure Code; the sections lay down the 
general principles and the rules provide the means by 
which they can be applied and to that extent the rules 
restrict the provisions contained in the sections.22 
Justice Woodroffee affirms the same position by stating 
that the body of the Code creates jurisdiction and the 
rules indicate the method in which it is to be exercised 
and that the Code should be read in conjunction with the 
rules. 

13 . Marginal Ifotes. — The marginal notes cannot 
be referred to for construing sections of the statute.®® 
A contrary opinion prevailed for some time owing to a 
mistake but it lias been exploded and all the 
High Courts till recently had held that there is no rea- 
son to give the marginal notes in an Indian Statute 
any greater authority than the marginal notes in an Act 
of Parliament folio-wing the Privy Council decision on 
the matter. 2 i Where the language is not clear or 
the meaning plain it was held in some cases the margi- 
nal notes may be availed of and they have often been 
availed of by eminent authorities from ancient times 
as extraneous aids to the construction of a statute hut 


(21) Madurai FUlni v. T. Muthii Clietty, .S8 M. 825=26 M.L..T. 
22:7 - (P-B.) . 

(22) Nabit) i‘han(>a Tripathi v. Pranlcri-slfna Day mid others, 43 

n. 308=20 I.r. C.L..T. 613. ■ ■ 

(23) BJiarirar Urban Bank, LM., and another v. K^rislinarao 

Auonfharao Krmr, I.L.B. 1937' B. 293=39 Bom.L.B. 203=1937 Bom. 198, 
following 26 Ail. 393 (P.C.). ■ '.f ' 

(24) Thakurmrt Balraj Kunwar v. Bao Jagatpal Bing, (1904) 31 -U . 
A. 1321=26 A. 393 (P.C.)., see also 1934: A* 681. 


74 


THE mTBSPBETATIOX OE I2fMAN STATUTES. [CH 


by virtue of the Privy Council decision's which is 1 
highest and final authority on legal matters in Indi 
Courts the correct view now prevailing may be stat 
to be that they cannot be looked at all. In re Al. E. 8m& 
tlie marginal note to S. 288 of the Madras City Municip 
Aet (IV of 1919) was relied upon as making clear wh 
the section itself did not and the learned Judge felt 
wa.s legitimate to look at the marginal note to see wli 
the drift of the section itself was, yis., that the produ 
tion of noise or vibration causing a nuisance Wi 
the subject-matter dealt with. But in another decision i 
the same High Courts it was pointed out that in the cai 
of Indian enactments the marginal notes should not 1 
held 10 control the clear meaiung of a section or eve 
to show what the section means when the section is n< 
clear. The I’eason was stated lo be that whatever ma 
be the view vdth regard to Acts of Parliamtmt, the njaa 
giiial notes to Indian enacements were iie^’er the subjec 
of discussion and they should not be held to form par 
of the statute and reliance was placed on AMormy 
General v. Great Eastern Raihvay Co.,^ where it wa 
stated that according to English Parliamentary Practici 
and Procedure no amendments are set down or discuss 
ed upon the marginal notes to a clause and the Hous< 
of Commons has never anything to do witii the margina 
notes. In G. I. P. Rtf. Co. v. Challcvraw GrinCuntd/- 
the use of the word ‘special value’ iu the marginal note 
to S. 75 of Aet IX of 1890 and in Cl. is) of the 2ritl 

(2.5) Ibid. 

(1) 1924 M. 389=4.5 M-L.-T. 731=81 i.C. 72. 

(2) Baluji Sing v, irttngatuha arcl iiuothf'-r. 1927 M. 

M.L.J. 641=99 I.C. 14 ;^, 

(3) (1879) 11 CI 1 . 449. 

. (4) 41 M.L.J. 60a=6A T.C. 99=1.4 L.W. 614. 
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seiiedEle, it was held, must not be taken to imply that 
only articles failing within the deseription of the sche- 
dnie which are of exceptional value must be declared. 
The Privy Council decision above referred to, i.e., 
Balraj Kimivar and others v. Jagat Pal Sing,^ was 
actually referred to in Aigalam Kesava Chetti v. Secre- 
targ of State for India in Council represented hg the 
‘Collector of North Arcot,^ and it was held on the strength 
of tlsat decision tliat it is well seteled that marginal 
notes to sections of an Act of the Indian Legislature 
cannot be referred to for the purpose of construing the 
Act. To tho same effect is the judgment of the Bombay 
High Court in Dharivar Urban Banh v. KrishnaraoP 

14. Dissenting Note in Allahabad. — A dissenting 
note against the prevailing view was sti'uek for the 
first time by the Allahabad High Court in Ram Sarrni 
Das v. Bhagivat Prasad and another^ where Justice 
King pointed out that the criterion for determining 
whether the marginal notes of an Indian statute could 
lie referred to in interpreting the statute was to find 
■out whether the notes have been inserted under the 
authority of the Legislature. His Lordship pointed 
out that till comparatively recent times the Parlia- 
mentary Roll had no mai’ginal notes or punctuation 
marks and that even the sections were not separated 
in the earliest stages of the history of Parliament and 
it was only after 1849 that marginal notes appeared on 
the Bolls of Parliament and the conflict of judicial opini- 
on as regards the availability or othervdse of marginal 

(5) Se A . 393 (P.C.) . , 

(6) 36 M.L.J. 222=42 M. 451. . . 

(71- I-I^.K.;tl937::B.^t293=3W :;203=1937 Bomtxigsyysftg 

All. 
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II otes ill English law arose on the question whether t 
may be considered to be inserted with the assent of 
Legislature or no. So far as the United Provinces 
concerned the learned Judge knew from perso. 
knowledge and experience as the Legal Eemembranc 
Deputy Secretary and member of the U.P. Legislati 
for several years including the period when the Ag 
Pre-emption Act was on the anvil of the Legislati 
Council that every Bill w^as drafted with marginal not* 
that the practice of inserting marginal notes is express 
required by instructions issued by Government of Ind 
and has been in vogue in tbe United Provinces f* 
several years that in the committee stages mai’g 
nai notes were invariably considered and such amen* 
monts to the marginal notes as were deemed fit wei 
made and that even in the consideration of the Bill b 
the open House notices of amendment to marginal note 
were given and considered by the House and tha 
a(*(iordingiy the rule of law laid down in 26 All. 293 b; 
their Lordships of the Privy Council was open t, 
exceptions and that the marginal notes to the Agr* 
Pre-emption Act having been inserted under th* 
authority of the Legislature could certainly be looker 
at in interpreting the sections of that Act. In th? 
Collector of Meerut v. ClMwllmry Risalsing,^ however 
the Allahabad High, Court referred to the fact that the 
marginal note attached to S. 20 of the Courts of Wards 
Act (IV of 1912) mentions only a Cml Court when the 
section itself enables the claimant to pursue his remedy 
in a Court of competent jurisdiction and that the mar- 
ginal note was unduly restricted and was wrong and 
could not be followed. 


: con* 
ince, 
rnme 
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15. Calcutta view.— In a recent Calcutta' case,i® Lort 
Williams, J., expressed full agreement with the opinion 
M Justice King in the Allahabad Full Bench, easeii 
remarked that the judicial opinion expressed by Lord 
Macnaghten in the Privy Council case could not be held 
to be a final or authoritative pronouncement on the 
matter for all times nor with reference to all Indian 
statutes and expressed the hope that some day the 
matter may be more fully considered by the Privy 
Council itself or the Legislature might solve the uncer- 
tainty by appropriate sections being added to the 
(general Clauses Act. 

16. Illustrations. — The illustrations to a section 
are useful in so far as they help to furnish some indi- 
cation of the presumable intention of the Legislature 
and do not bind the Courts to place a meaning on the 
section v/hieh is inconsistent with its language .12 They 
are of great value in the construction of the text and a 
very special case has to be made out to reject an illustra- 
tion on the ground that it is opposed or repugnant to 
the main section.is Where the meaning of a section 
is doubtful reference to the illustration to clear . the 
meaning is justifiable.^^ They should not he rejected 
on the ground that they do not agree with ideas derived 

(10.) Ahdul v. Fo 2 u Mia anfl another, 89 O.W.N. 57=1985 

.■■C.: '287. ■ ■ ■ ' 

(11) Earn Saran Das v. Bhagwat Prasad, 51 A. 411=1929 A. 53 

(12) Sati-sh Cli-anrlm Clialcrararti v. Bam Doijal De, 48 G. 388=24 
O.W.n' 982 (F.B.). 

:• (13) Mahomed Syedol A^rifin v. Yeoh Ool Garlc, 43 I. A. 256=21 
C.W.N. 257=1917 M.W.N. 162 (P.O.). Also CJiaito Kahcar v. 

Smperofj 1928 C. 240. ^ 

(14)' Mi, Sajiflunnma Bibi w Bayed Midayat Musmiw and -others, 
1924 All. 748=80’ I.C. 896. ' 
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from a different system of jurisiarudenee.is Tiiey ; 
no part of the section and cannot control its i>l 
meaning and can and ought to be used only as bei 
helpful in the ’n’-orldng and application of a statut 
at the date of the imblication of the Code or as alter 
or ameuded subsequently. They illustrate and in 
wa\’ restrain the effect of the law they illustra 
Exrmpla ilhistrmil non re.'<f rinqu nt {agemP 

17. Schedules are part of the Act and should 
read along with it for purposes of construction!® b 
where the enactment is clear they do not control ’i 
qualify the body of the enactment. In the ease < 
conflict between the sections and the schedules tl 
former prevail.!® 

18. The Statement of Objects and Eeascns to 
statute cannot be referred to in construing- a statute.® 
They form no pai-t of the statute^i and must be exeltic 
ed from eonsideration .22 

19. The Proceedings of Legislative Council or th 
Reports of Select Committee are likewise not to be re 
ferred in the interpretation of statutes. No statemen 
made on the introduction of a measure or its discussiot 
can be looked at as any g-uidance to the meaning oi 


(15) Kmida'ppa MvdaVim' v. Muthimfmi Iyer, 1927 M. 99=50 M. H 
=51 M.L.J. 765=24 M.L.W. 782=1926 M.W.Ts. 990. 

(16) H( meha7ulra Xanl'ar v. Xarevdraitath 199»4 402 = 

S8 CMV'k. 101=61 C. 148. ■ 

(17) Co. Litt. 240. 

(18) Dhomsmr v. lioy Uooder Sahoy, 2 (Jol. 336. 

(19) mMrn ManjU v. Shem M'ichar, 22 I.C. 690. 

(20) Zamntdar of Effryapuram v. Chirlambmam ChfUf 43 M. 675 
.=39‘M.L.J. 203=28 M.L.T. 75=1920 M.W.N. 460=12 M.L.W. 317 
(F.E.). 

(21) Motami ffirji t , Emperor^ 1929 Bom. 274. 

(22) 'BehmSm Wamin Moy v, Jogendra Xaraymi Deb, 1936 0. 593 
at 619 (Under Assam BiJbi Sueeession Aet II of 1931) . Bm uUo 
In tlie matter of Zttla Man Kislim. Lat^ 1937 Lali. 497. Also 3939 SM 134. 
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w'ords.^^ Tlie Patna High Court aceoi’diiigly refused 
to refer to the speech of Sir Stuart Bayley in the 
Imperial Legislative Council during the passage of the 
Bengal lYniaiiey Act 2^ In R. S. Rmhar y, Emperor^^ 
the Court refused to go into or rely upon the assurance 
alleged to have been given on the floor of the Central 
Legislature that tiie Criminal Law Amendment Act 
w'ould not be applied to industrial disputes nor to the 
fact that it was enacted to combat the Civil Disobedience 
Movement. In In re C.P. Motor Spirit Act, G-wyer, 0. J., 
of the Federal Court of India held that the jiroposals for 
Indian Constitutional Eefoi-m known as the White Paper 
and the Report of the Joint Select Committee could be 
referred to as historical facts having a bearing on the 
constitution tliough Sulaiman, J., doubted if it was 
legitimate to refer to them. It is submitted that 
Sulaiman, J.’s view appears to be more correct.^ 

20. iPunctuation marks: are likewise no part of a 
statute and tliey have to be ignored in reading or inter- 
preting it.2 They cannot control the meaning of 
sections.^ Tlie doubt expressed by Sundara Aiyar, J., 
in Secretary of State for India in- Gouncil v. KalekharA 
whether the \'iew adopted under English law’ in regard 
to punctuation marks is applicable to India is no 

Ki'lsIiTid IjiGnaav v. yaUayerinm'^ PHlo}, ;M. M.L, 

4M.' ■ 

(24; Ema Ea Pramd Shig v. Earn GirM liai and oilivrs, .19^5' 

.:v„PatA, 346. . 

(25) 1936 Xng. 349. 

(1) 7m nr C.P. Motor Spirit Act, 1939 Peel. C. 1=1939 M.L.J. 
(Slip]).) 1. 

(2) Ptiifh Ermis Pugh v. AsuUsh Sen and others, 1929 P.C. 
09:=50 M.L.J. 517 (P.C.). Also Alimu4 t. Tarsottam Ohmidm. 
1931 A. 154. 

(3) L. V. Mt. AnoM. and oihars, 1933 AE. 567. 
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longer tenable in view of th,e Privy Council decig 
and several other Indian eases following the same. 

21, Saving clauses where they find a place in 
statute never afford good ground for construing A* 
The reason for their insertion is stated to be • 
anxiety on the part of every one imagining the infriri; 
ment of his rights to attempt to get his interests sa 
guarded by the insertion of such a clause. ^ 

23. A proviso to a section should be interpret 
with reference to the preceding parts of tiie clause 
which it is appended and as subordinate to the ma 
clause. Where a pro\dso is directly repugnant to t 
purview of it the proviso shall stand and shall be deei 
ed to be a repeal of the -purview as it speaks the la 
intention of the makers. If a sub.stantive enactme 
is repealed that which comes by wax of a proviso 
impliedly repealed.® A proviso is generally used 
indicate that the genera! provision to -which it is add« 
is not applicable to instances pointed in the provi.-, 
which are in effect cut out of the general pixnusioii h 
that proviso. Provisos are sometimes added to remove 
misapprehension that might be caused as to the affees 
ing of rights referred to in the proviso by the geneK 
prolusions enacted. If a provision is ambiguous th 
proviso may sometimes be used to solve the doubt s 
created. It is illegitimate however to interpret a prc 
viso so as to extend its application to the profusion h 
which it relates."^ 


rnme 


(5) Wii&gemW v. CMmpnegSf (1861) S J. ^ and H. 31 at p, 

, '7f7 &t 7 SB per Sir Page Wood, V.C. 

(6) Beal, Cardinal Bales of Legal InterpretatioH. 1924, Erl., 
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SPECIAL RULES AND PRESUMPTIONS 
IN INTERPRETATION. 

CHAPTER I. 

The Rule as to Retkospectivb Epeect. 

1.. Presumption is that Laws axe prospective only. 
— The rule that ail statutes shall be ;deomed to be piog- 
pective onty and not retrospective in their effect ajid 
operation has been the law of all pations from the 
earliest times and had been well established in England 
even by the time of Lord Coke. Omnis nova consU- 
fnfio futuris forntam. imponere dehet non praeteritis 
prima fade a new law affects future transactions, not 
tlie past. That a new law ought to be construed so as 
to interi'ere as little as possible with vested rights 
except in special cases has been a well-known and a 
trite maxim to the interpreter of laws. The rule is 
one based on Justice and expediency and on the gronnc! 
that all deprivation of existing rights is prima facie 
wrong. I^he lar\' always viervs with disfavour expos! 
facto legislation except where it is absolutely necessary 
in the interests of the State or the safety and well being 
of its subjects or the exigencies of Society. In each 
ease it is a matter for the Legislature to decide and 
one lying entirely in its discretion.^ 

2. English law.— The English Rule as to retro- 
spective -effect laid down in one of the leading English 

(r) ’2 Inst. 392. 

(2) miUifs V. %re, (1870) L.B. 6 Q.B. 1 at 27=40 L.J.Q.B.’’ 
28 at 37-per WHles, .1. . . 



eases, In I'e Athlumney i Ex jpsLtte Wilson^ states 
nothing is more firmly established than that retros 
tire operation should not be given to a statute so a 
impair existing rights or obligations unless that el 
cannot be avoided iwitlioifi doing \ioienee to the lai 
Hge of the statute, the only exception being in a ma 
of procedure. It has been further laid down in 
same case' that if the enactment is couched in langu 
that allows of . either interpretation it should be c 
strued as prospective only. A second or subordin 
inile of construction is that even in eases v/here 
sfatnte is retrospective to a certain extent it should 
so 'construed to the' most absolutely minimum exti 
](ossible and the retrospeciivity should not be carfi 
beyond the point at which the language of the stab 
ceases to be plain.^- The presumption in tJie absoi 
of anything to the contrary expressed in the laugua 
oi‘ the context or the object of a statute is that a state 
is prospective only.® In one of the eases Erie, C. . 
stated the- reason foi* th.e rule as being that it would 
shocking to one’s sense of justice that what is legal 
the tune of doing it should by a subsequent enaetme 
be rendered illegal.®’ In another ease Lord E.sher, 1 
K., 'pointed out the converse effect of retrospectivil 
viii, that it vtas improper that persons who had bee 
doing that which the legislature considered to be wror 
should esedpe the consequences of their acts by repei 


ince, 
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, ,(S) ,C,18§8), a Q.B. .547 at pp. S51, 552; 67 L.,T.Q.B. 935 at 9.37. 

■ ' (4) Beta V. Seti, (188S) 31 Oh. D. 402 at 408, 409=.55 U.'J.CIi 
294 at 298. 

(5) Kepr V, of Ailsa, (1854) 1 Maeq. H. K 736 at 737'’ a» 

nmsitttrt: 4 M, md B. 910 at 914, . 

(6) MMmd mm € 0 . V. Fff, (1.861) 10 C.B.N.S/179 at '191'. . • 
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of the Acts under which they committed the wrong J 
It is unjust that transactions entered into by parties 
should be avoided by no mistake of their own without 
theii being given an opportunity to comply with the 
requirements of the Legislature.s It is likewise not 
permissible for creating new- criminal offences by giving- 
a letio-active operation to Acts of Pailiament unless 
tile inieiition of the Legislature is expressed in a 
hiuguage beyond doubt.® 

3. Indian law the same : Views of the Privy Council 
based on a leading English case.— Indian decisions 
have laid down the same rule in unmistakable terms. 
The Privy Council has laid down in one of the leading 
cases on the subject that provisions in a statute which 
touch a right in existence at the passing of the same are 
not to be applied retrospectively in the absence of ex- 
press enactment or necessary intendment of the same.'’® 
An exception is made in cases of provision 
dealing with matters of procedure which may 
properly be retrospective in effect but even here 
an exception is made in cases where such con- 
struction would be textually inadmissihle.ii The 
Privy’’ Council pointed out in the above ease that provi- 
sions vrhieh if applied retTOspectively would deprive 
orders which were final at the date a statute came into 
force of their existing finality were provisions which 


(7) Es parte (1887) 19 Q.B.D. 186 at 195=56 L.J,Q.B. 

431 at 432.’ 

(8) Ihid. 

(9) Mea. v. Griffiths, (1891) 2 Q.B. 145 at 148=60 L.J.M.0.03. 

(IQ) .D.elM. CMlt' md Gemml Oo, .v. Imom^'4m (JBmmwmonen 
m-M mother, 1927 P.O. 242=53 SB (F.O.). ^ 
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touch existing rights. Their Lordships based t 
'udgment on the leading case oi Colonial Sugar R< 
ing Co. V. Irving,^^ wliich has since been uniformly c 
and quoted with approval in all the Indian Courts, 
that case the creation of the High Court of Austr 
by the Australian Commonwealth Jiidieiary Act 
1903 took away the right of apjieal from the Suprt 
Court of Queensland to His Majesty in Council. ' 
uestion that fell to be considered was whether sue 
of appeal in a pending action which the party 1 
the Act was passed could be deemed to have bi 
taken away by the new Judicature Act, in other woi 
wliether a litigant could be deprived of a vested Ti| 
of appeal by a new enactment which withdrew suci 
right and whether the statute was to be construed 
to operate retrospectively. Lord Slacnaghten wh 
upholding- the right of appeal to th6 Privy Council ev 
after the passing of the Australian Commonweal 
Judiciary Act of 1903 laid down the law in a few we 
stated propositions : — 

(i) If the matter related to procedure only t 
tute could be held to be retrospective in effeei. 

(ii) If it was however, a matter which, was ixm 
than one relating to procedure, i.e., if it touched a rig- 
in exi.stenee at the ]iassing of the Act, it could not 1 

to be retrospective in effect according to a lor 
line of decisions extending from Coke. 

(Hi) The language of the Judicature Act neith*. 
by express enactment nor by necessary intendmei 
allowed of the construction that it was retrospective 
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{iv) That a right of appeal to His Majesty in 
Couacil vested in the appellant at the date of the pass- 
iiig of the Act; it was not a mere matter of procedure 
but stood on a much higher footing and was very 
different. It w’as pointed out that to deprive a suitor 
in a pending action of the right of appeal to a superior 
Court which belonged to Mm as of right was a very 
niueli different thing from one regulating procedure. 

4. Illustrations. — ^Applying the above principle 
tlie Privy (’ouncil held that an Act for avoiding Wagers 
Ijassed on 10 — 10 — 1848 could not ^affect contracts 
(‘ommenced before the Act Avas passed^® as there were 
no words in the language of the statute to indicate such 
an intention. In Toronto By. v. Toronto Corporation^^ 
the Railway Board of Ontario passed an order requir- 
ing a railway' company to provide a number of addi- 
tional ears within a certain date but the same was not 
complied with within the stipulated period and suhse- 
quently an Act was passed enabling the Board to 
imiAOse a penalty for every day of default in comply- 
ing Avith that order. On the strength of the Act the 
Board ordered the Toronto Railway Company to pay 
a penalty of $ 1,000 per day from 27 — 3 — 1918 the date 
Avlum the A<'t came into force to the date of the order 
( 19 __ 4 _ 1918 ). The validity of the order haAung been 
challenged before their LordsMps of the Privy Council 
they upset it remarking that to gh-e snch an effect to 
tin* statute would be to make the Act expost facto legis- 
lation Avhich was not the intention of the Legislature 
and the order passed was not authorised without giving 

(13) Doolub Dosb md othem v. Mam tal fhackermy Dm a%$ othen^ 
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the railway eomiiaiiy a wariiiiig- that after a spech 
period a penaltj’ would be imposed and thus giv; 
them aa opportunity to comply with that order. 

5. The rule again, st retrospective effect applies i 
only to cases where a statute is repealed but also 
cases where it is amended.^® 

6. Madras cases. — In the Provinces the same n 
has been upheld in .several eases. Where Act XX 
1939 which introduced S. 53-A of the Transfer of Pi 
perty Act relating to the doctrine of part performan 
enacted that it shall come into force from 1 — 4 — 19 
and there was nothing in the language of S. 53-A itself 
indicate a contrary intention it could not be inferentif 
ly held to be retrospective from the omission of S. 53- 
in S. 63 of the Act which while mentioning other se 
tions of the Act which were not to affect the terms ai 
incidents of transfer of property made prior > 
1 - 4 1930 omitted to include S. 53-A in the list. i® Tb 
express saving of pending rights of appeal in S. 15-: 
C.P.C., did not imply the repeal of other vested rights.^ 
In Bao Bahadur A. T. Pannirselvam v. A. Veeria 

a»d rtuof/mrd® the contention that Act XI o 
1930 amending the Madras Local Boards Act, 192C 
ousted the jurisdiction of the sub-Judge who had enter 
tained an election petition before the Act had come iut; 
force was negatived on the general ground that it was f 
fundamental rule of interpretation that a statute othco 

(15) Union of Sonth Africa x. uni Jaeh^ 1918 P.C. 161. 

(16) Kanji anft Moolji BrothetB y. Shommiga FUlm, 6S M-L.J. S87 
=1932 M. 7’34='56 M. 169. 

(17) Vistoanatha Sastrl y, StihaMcshmi Amma! onS others. 1921 
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than one dealing with procedure should not'be donstrued 
80 as to have retrospective effect unless the same 
appears in terms or by clear and, pee, essai^ implication. 
The decision in this case was alsQ' base, d, on the Madras 
G-eneral (jlauses Act under; which . unless a contrary 
intention appears an Act of the- Madras Legislature 
though it may repeal a previous Act does not affect any 
right, privilege, obligation or liability acquired, accrued 
or incurred under the repealed > enactment • nor affects 
any investigation, legal proceeding or remedy in regard 
to the said right, privileg’e, etc,, but .reserves: and. con- 
tinues th e same as if the repealing ,.4®'!' 
passed. Again S. S of the Madras, .Estates Land Act 
was held not to impose retrospectively a prohibition of 
the conversion of lyoti land into private land as it was 
not found in the definition of the section dealing witii 
evidence as to what was private land.^® The. words 
‘contract to the contrary’ in S. 13,:GL (3) of the Madras 
Estates Land Act refer only to .those entered into after 
the passing of the Act and the section has no reti'os- 
peetive operation to cases where ; rent was payable 
under Bent Eeeovery Act or any other law in force , 20 
prior to the passing of the Act. • ;In a; suit, instituted 
after the C. P. C. of 1908 a decision , in a suit of 1902 
which would not have operated as a. bar under S... 13 .of 
the Code of 1882 was pleaded as a -bar -on the strength 
of the alteration of the law as ma^e in* S., 11 qf the Cqde 
of 1908 hut the eonlention was overruled on the. ground 


(19) Zemindar of CiiellapalU v. Soma^a, ^9 ,,’M. M.L.J. 

718=27- 1. c., 77. .. .v':.,,’ ' 

(20) Venkata Perimal v. .Scw-wSif, 28 -11.1,'. j.' ,.'.S1=;=39‘ M,. 84=27 

I.C. 688. . 
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that explanation II to S. 11 had no retrospee 

operation.21 

7. Calcutta. — Where a question arose in the ( 
entta High Court as to what procedure was open to 
.1 action purchaser (at a Court sale held under the 
Code of 1882) who discovered after the sale that 
.iiidguKuit-debtor h.ad no saleable interest in the p 
;H!rty sold, whether It was only an application uin 
Order 21, Rule 93 of the 0. P. C., 1908, or either 
application or a suit which were both available urn 
the old Code, it was held the auction purchaser had 
the date of the sale (which was held under the old Coc 
a vested right to secure a refund of the purchase-mon 
by suit also and the same could in no way be deemed 
'■»e extinguished by the Code of 1908.22 It was point 
r»ut in the above case that if the new Code were In 
applicable the remedy under the old Code might be bj 
red by limitation and in such a case the enactment eon 
not be given a retro-speetive opei'ation so as to impo 
nti impossible condition on pain of forfeiture of a ves 
od right. It was similarly held by the same High Con 
^hat S. 317 of th(i Civil Procedure Code of 1882 ju 
!kot the Code of 1908 governed a suit for declaration 
title against a •purchaser at an execution sale and h 
assignees where the sale took place and was eonfirmc 
before 1 — 1 — ^1909 though the sale certificate was issu( 
!ater.23 Where S. 109 of the Bengal Tenancy Act wi 
amended by Act W of 1928, a suit barred under S. 1( 
of the Act before the amendment could not be revive 


(23) Maja of KaMiasti t. Stvarnam Emnakshmmna and others, i 
MX.J* 5S5=:28 MX.J. I.C. 378. 

(22) AH v. B&tfrnmn md others, 1923 C. 25=77 I.C. 261, 

(23) Jhr&fmtMmtIm Pul Chondhari v, MoMni Mohm Pal Okowdhm 
47 C. 1108, 
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aw the amendment was not retrospective in effect .2^ It 
was observed in Ajit Sing v. Bhagabati Charan Mukher- 
that if the application of the provisions of an 
.\mendmg' Act make it impossible to exercise a vested 
right of suit, the Act should be construed as not being 
applicable to such eases. 

iJ. Allahabad. — ^Following the same line of rea- 
soning the Allahabad High Court has held that the 
introduction of the Transfer of Property Act (1882) 
did not affect the right or liability of a mortgagee by 
conditional sale under Bengal Eegulation XVII of 1906 
or the relief in respect of sneb right or liability tbongh 
it affected the procedure to be adapted in regard 
thereto.^ 

9. Patna. — The Patna High Court has held that 
Act XXX of 192.3 (Bihar) affecting status and rights 
of property could not be constimed to be retrospective. 

< 'onseqnently where a Hindu who contracted a marriage 
under the Special Marriage Act (III of 1872) had off- 
si)ring after the Act was amended by Act XXX of 1923, 
it was held that they were governed by the law prevail- 
ing at the date of the marriage and not at the death of 
the father by which time the amendment had come into 
force. The result was also arrived at by reference to 
S. 24 of the new Act and it was pointed out that the 
eon sequences of holding the Act to be retrospective 
would be disastrous.2 The same Court held that there 
was nothing in S. 139-A to the Amending Act VI of 

(24) Gosta Beliari BramamTc v. Nawah Bahadnr of 35 

1147=1932 C. 207. 

(25) 1922 O. 491=70 I.C. 370. 

(1) Kharug Sing and others y. Kid^a, 1926 A. 667=96 I.O. 93, 

(2) B'mgabmtu Das v. MonmoJmn May and' others, 1934- Pat, 427= 


.90 


THE IHTEKPBETATIOSr OE ISDIAE' STATUTES. [ci 

1020 (Chota Vagpnr Tenaa.cy Art-^Beagal Aat VI 
1>.08 ameiided by Act VI of 11120) to shot, that the 
was uitended to be retJ-ospeetive in effect nor to desti 
a right which had come into existence before the sect' 
Iw, come into fotce. A amt for poaaesdon mstitat 
m.er the amcndmcat had come into pJar hm rtere 1 
cattee of action arose in 1916 before the amendmo 
Imo come mto force tvas held to lie iu a Civil Coart 
■ ic plnmtiff had acquired a vested right in rcard 
tim same and a summary proceeding teas not tile on 
«me< y open to him. It was if at all an addition 
remedy open to him3 The decision might at first sigi 
appear to he opposed to the general rale but ti 
ameuument m this ease did not ns „ matter „f foot re]» 

Twtf’ p ““ P““‘ed oat by Justit 

iC s"Tf\ (vni c 

l id -1st f- ^ ™ “'"“y a right whic 

‘ iiiicler a decree pas.sed hr a Com 

-t competent jurisdiction or, ft,., ground that a net 
laiv should he construed so as to interfere as little a 
possible with vested rights in the absence of a clea 
ptovisiou m the new enartm,.„t and as otiicrwis. 
a vahd decree would antomatically become invalid whief 

10 More._The Lahore High Court has als.o 

S It. “ ibovo stated and has held 

that iegislafton should not be construed as having a 

^ spective effect when i t touches rights in existence 

, (4) Shm Janau v 11217} t p 

1936 Pat. 173 foiiowsfl \n ^ Hmg halmdtir and oUu-rs, 

«,s MsfSf «2ff St* *• oa-r. *■»; 
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at the time the statute is passed to a case arising under 
Income-tax Law. It held that the amendment to S. 66 
of the Income-tax Act (1922) by the Amending Act of 
1933 gives no right to the assessee to re-open an order 
of the Income-tax OfScer under S. 33 on a reference to 
the High Court as the right was a vested one and not 
one I'elating to procedure.^ , 

11. Rangoon. — The Eangoou High Court has rei- 
terated the same \dew by holding that statutes should 
not be interpreted to have a retrospective operation un- 
less they contain clear and express words to that effect 
or the object or the subject-matter or the context shows 
that such was the object.® 

12. Bombay. — In Bombay it was held that Ss. 12, 
13, 71-A of the Deccan Agriculturists’ Act (VII of 1879) 
have' no retrospective effect and that S. 12 has retro- 
spective effect only so far as it I’egnlates procedure and 
the part dealing’ with taking of accounts is not 
retrospective.’’ 

13. STagpnr.— In the Central Provinces it was 
decided that S. 52 of the T. P. Act (amended by Act 
XX of 1929) had no retrospective operation as the 
language itself made it clear.® In another case where 
the instrument to be interpreted was executed in 1913 
and came under judicial consideration in 1917 it was 
held that it had to be interpreted under the .Tenancy 
Act of 1898 and not under the new C. P. Tenancy Act 
of 1920 which could not he even dreamt of in those 

(5) Ata-ivr-^ahmmi v. IncomeAax Commissioner, Zaliore, 1934 Lah. 
1013. 

('6) Baiilj of Chettimid v. Ma Ba Lo, 1930 B. 152 at 156. 

(7) Fuiima BiM v. Uanes\ 31 B. 630 ‘ 

(8) Marlal v. Lula Prasad, 1931 N. 138. 
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)ortioii of sub-S. (1) of S. 49 
3t (1920) lias similarIjMio re1 
as there anything in g. go of 
1898 which made it applicable 
before the passing of the Ac 

Procedure —Line 
rcatioii between statu' 
vested rights in rega 
ieemed to be retrospecti 
■e to that effect and those de 

0 which they wor 
retrospective a li 

in eases where the language excepts ev 
easy in most cases but is n 
context and object of f 
in finally deeidu 
ard to the effect of statute 
prospective or I’etr 
in question. As poin 
Rao in S. Girdharilal So 

1 the avoi 
Slid uncertain impoi 

where procedure end 
Procedure deals broadi 
process of litigation or the laAv relal 
g substantive Isaa^. Th 
remedies and procedure lay 
.e application of the remed' 


■14. substantive rights and 
demarcation.— The line of dema 
that deal ivith substanthv or 
to wiiieli they shall not lx 
in tile absence of languag 
ing with procedure in regard t 
ordinarily he presumed to he 
exception 

such statutes, may be 
always so and the language- 
statute may hav'e to be considered 
one Avay or the other in reg 
or the provisions therein whose 
speetive character may be called 
ed ont by Justice Pandrang 
and Co. v. B. Kapini Gowder mid 
‘procedure’ is a word of indefinite a 
and it is difficult to foi'mulate 
and substantive law begins 
speaking witli the 
ing to actions, all the rest bein, 
latter defines rights and ] 
down the conditions of the 


: - , ( 9 ) LahshmiieJmnd -Baji '- 'l 

( 10 ) Mind^ming mid another 
10 N.L.B.-llO. 

( 11 ) Mt LaMri r.' 

(11-a) 1938 M. 08g=:fl9gg 
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to the rights. Holland defines it as consisting of 
four parts: (1) the section of jurisdiction; (2) ascer- 
tainment of Court having such jurisdiction and capable 
of pronouncing a proper decision; (3) setting such a 
Court in motion to secure a decision; and (4) setting 
in motion the force which can effectuate the decision 
passed. While the distinction between the two classes 
of law can he drawn in theory in practice it becomes 
obliterated and the difference becomes one of form 
rather than one of substance. The learned Judge 
above referred to quotes from Holland three instances 
of such merger of procedural and substantive law, vis., 
(i) Exclusive evidential facts which are practically 
constituent elements in the title of the right to be proved 
for example, a contract which can be proved only by a 
writing, (ii) conclusive evidential facts which tend to 
take the place of the fact proved by it, e.g., conclusive 
presumptions, and (in) Limitation of Actions which is 
‘the procedural equivalent of the prescription of rights’. 

15. Vested rights — Right of appeal. — ^Dealing first 
with vested rights it has already been pointed out that 
a right of appeal is a matter very different from one 
relating to pi-oeedure and is a vested right which can- 
not be defeated by an amending Act abolishing the 
right altogether or transferring it to a new tribunal. 
What applies to the abolition of a right of appeal 
applies with e(|ual force to a restriction of the right of 
appeal .^2 The institution of a suit is said to carry with 
it the implication that all appeals allowed therefrom 
are preseiwed to it till it reaches the final Court and the 

(12) A, Silminesa MM v, Dmjendra Krishmn JHtta and ofiwm, 
S4 e.W.H. a20, following MaMm Lai t. MoasMMr Sah% 34 C. 999 at 
1009. ■ ' ' . , 





uianiwi- m WJHCJI It caii be cut dot^Ti is by the at 
tiou of the' appellate Court itself by an express 
necessarily implied declaration in tlie language of 
statute to indicate its dear intention in tliat°beba] 
It bas been held in another case tliat when the proee 
mgs have eomineneed in the original Court the right 
appeal therefrom cannot be taken away by a new P 
cediu-e Code come into force after such proeeedinvs i 
iustituted.i4 The rights of parties are to be decic 
according to the law in force wlien the action comm, 
ced unless a contrary intention appears from the I 
itself.15 The right inheres in a party from t 
commencement of the action in the Court of the fii 
instance, and if the ultimate decision according to t 
law in force was appealable the right would in no wj 
be affected by a subsequent change in the law abolishh 
the appeal or modifying its form.is-a To disturb £ 
existing right of appeal is not an alteration in procedu} 
hut is a substantive right.ie 

16. Final and conclusive judgment.— A second das 
of vested rights is the right to treat a judgment a 
final and conclusive. It is in fact the converse of a rigi 
to appeal and is as valuable and sacred a right as i 
right to carry a matter in appeal and will Mkewise b. 
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17. Eight to dofeat a claiM.- — A third class of such 
vested rights is the right to defeat another’s claim 
which has been held by itself to be a substantive right 
and as one which cannot be defeated by any subsequent 

legislation.^^ 

18. Eight to prevent enforcement of a right. — A 
fourth class is a right conferred on one of the parties 
to a contract to prevent another from enforcing his 
lights otherwise than through the tribunal chosen by 
the parties.^® 

19. A few typical eases will illustrate the above 
classification. 

20. Typical eases. — -A second appeal lies against 
an appellate order under the S. 310-A of the repealed 
G.P.C. of 1882 w'here the same was presented when 
the repealed Code was in fpree thongh after the repeal, 
the Code does not provide for a second appeal.i^-a The 
amendment of the Court-Fees Act which came into 
force after the institution of a snit would not deprive 
the plaintiff of a right of appeal to the High Court 
which he had at the time when he filed the suit . 20 Pro- 
viso to S. 174 (5) of the Bengal Tenancy Act does not 
affect retrospeetiveiy an appeal from an order under 
Order 21, Enle 90 where such an order is made prior 
to the coming into operation of the proviso (in 1929) 
long after the application was nmde (on 22—8—1927). 
It was held that parties had a vested right which eiia- 

(18') M&i T. BislifMth Mai 1030', All, , 

A. 8H6. ' ' ■' - 

(19 } Uorai ,sam.h Fadayaehi r. ¥$d§almga Mdmjach% 33 M.L.J. 46, 
(19'-a) Kidimga Mel^ham v. Wamsmha -.Sehlaraf -21 631;:= 

11 M.'W.K, 143; SaMmma v. VaUe Beari, 21, M.I/.J,. 764;= 

( 1911 ) 2 • ‘ ■ • ' 

(20) 'Dairtmugaga FieMiat r, Mentikambal Ammah ,1$21 M. 977’=: 

m M. mf (WM'.h ■ '■ 
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bled them to file an appeal without a deposit of deen 
money and the same could not he disturbed.^i A s 
instituted before the coming into force of the A; 
Tenancy Act (Xm of 1926) but decided after it ca 
into operation is governed by the prior Act (II 
1901) only .22 Where a suit for arrears of rent v 

filed when the prior Tenancy Act was in force 1 
before it was decided the new Agra Tenancy Act (19i 
had come into operation and the decree of the first Ooi 
(Sub-Collector) was passed on 23 — 12 — 1926, ie., me 
than three months after the Xew Act had come ir 
force and where there was a right of appeal under t 
Old Act but not under the New Act (in matters of k 
than Rs. 200 in value as in this case) it was held t 
right of appeal continued and the same was govenn 
by the law obtaining at the date when the suit was fib 
and not that which prevailed at the date of its decisic 
or at the date of the filing of the appeal. An appei 
is a continuation of the original proceeding initiated I 
the plaint and in the absence of express language 1 
that effect cannot be defeated by subsequent legish 
tion.23 Where the defendant had a right to defeat th 
plaintiff’s claim for pre-emption which was aeqnirC' 
before the New Agra Pre-emption (Amended) Act II 
of 1929 came into force which it did during the pend 
eney of a second appeal, it was held that the New Ac 
did not take away the right possessed by the defendant.^' 
‘Para. 22 of Ilnd Schedule’ to the New C.P.C. does no 

(21) JMlkannessa BiM and others v. Bwijemlra Krishna Bnitc 
md otherSf 1931 C. 92. 

(22) Mt Jamls Bnlari v, Bishmnhm* Naih and oilien% 1929 AIL 74.z 
c=119 I.G. 251. 

(23) Bam Bing mid amtlier v. Bhanlmr Bagal mid mwiher^ 1928 

AIL 437 (F.B.,). ' . ■ 

(24) Bheo Bnjan Mai v, Bishnath Bai mid others^ 193.0/ All. 706=;= 
52 A. 886. 
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deprive the defendant of his vested right' (to object to the 
maintainability of a suit on the ground that the matter 
in dispute had been referred to‘ arbitration and tho 
arbitration was still operative)' which accrued to him 
under the prior law and the plaintiff- in such a ease 
would be disabled from enforcing his rights in a Court 
of law notwithstanding the enactment of -the New Code 
which took away that right.^-j 

■ 21. Lahore Full Bench on retrospective effect; 

Classification of statutes. — The law as -to how statute® 
are to be construed xvith regard to their prospective or 
I'etrospective effect is nowhere better summed up than 
in the Full Bench decision of the Lahore High Court 
ill Bhai Kir pa Singh v. BasaUddr Ajaipal Singh and 
others^ where the law has been laid ddxrii in the form 
of clear cut propositions with due regard to the several 
classes of statutes that may come in for interpretation. 

(i) Statutes are to be interpreteid if possible so as 
to respect vested rights, i.e., to he prospecrive only and 

not retrospective . 2 

(■it) Statutes xvbieh contain provisions both pro- 
spective as well as retrospective may he divided into^ 
three snb-dmsions xvith regard to the sections contained 
therein : — 

{a) Sections which apply only prospectively accord- 
ing to the clear statement contained in them. 

(6) Sections xvhich apply , both, prospectively as 
xvell as retrospectively by an equally plqar statement in 
them. ■ ... 

(25) Dorai Sa-nii FaSajfaehi v. F^fffyaUnga ZZ M.L..T, 46. 

(1) 1928 Lai. 627, (F.B.). ; ;n 

(2) Bouffh V. Witidits, (1884) 12 Q.B.D. 224 (287). .-j-SaL 

13 ' ' ■ 
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{c) Sectious ill regard to wMeli there is no el 
and explicit statement as to their prospective or ret 
spective charaetex’. Instances of the first two das 
are obvious and Itave already been alluded to. 

The rule as to the third class has been laid do 
ill the folloiving terms in English law and may usefn 
be cited for gnidanee even in Indian Courts : 

“In a ease of that kind your Lordships have 
examine the subject-matter of the enaetnient of i 
particular section yon have to construe, to bear in mi 
the effect of a construction which, would make it reti 
speetive and to ask yourself whether it is to be suppos 
that that construction was intended by the Legialatu 
to be given to it. Your Lordships will have furth 
to guide and direct you the observations which we 
made in this house in UrqiihaH v. Urqxiltart 
that in a matter of this iiatixre any Court will 
slow to construe an enaetnient as retrospective ai 
thereby as disturbing existing rights unless Parliame 
has said that the enactment is to be construed retr 
speetively”.^ 

(m) Yliere retrospective effect has necessarily i 
be given to any section or sections of a statute it shoui 
not be eariied to a greater extent than is absolntel 
necessary. 

22. Exception in cases of procedure : reason f< 
such departure. — ^Where a statute or any of its prov 
sions relate, however, only to procedure and praetie* 
the general rule against retrospective operation is nc 
applicable and they are held to be retrospective bo 

'~~(2-a) 1 Maeq, m. 

(S) QarSiner v. lAms, (1878) 3 A.C. 582 (589), per Loi 

CairM, n. 0 . ' ' 
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subject to the usual exception of eases where the langu- 
age itself clearly excludes such a presumption. The 
reason is that considerations of hardship and injustice 
which govern the interpretation of statutes dealing 
with vested rights do not apply to statutes which only 


make an alteration in procedure. A change in the 
itrocedure to be adopted in securing a remedy may 
with perfect propriety be applicable to loast as well as 
future transactions. No person has a vested right in 
procedure and he is bound to follow such naodes of 
seeking redress as the law may enjoin from time to 
time: for thereby his rights are in no way jeopardised. 
When a new remedy is granted or a defective remedy 
rectified w’here delays of the laws are remedied where 
gross or manifest injustice is attempted to be prevent- 
ed, it cannot be said that the rights of any one are in- 
juriously affected and it would be abominable to con- 
tend that any one has a vested right in the impropriety, 
harshness or inef^mties of the law. An exception is 
made, hoxvever, even in statutes relating to procedure, 
if the interpretation that they are retrospective really 
affects a vested right or tends to encourage breach of 
faith between the parties. No hard and fast rule can 
be laid as lieing aiiplicablc* to ail cases and the language 
of the statute, its object and effect of the proposed 
construction may have to be taken into consideration 
in finding out virtually what is the true intention of the 
Legislature. 

23. Illustrations from Madras. — In Bikkina Ramay- 
ya V, Adnbcda Seshayya and others^ the Madras 
High Court held that the right to relief existing 
from certain jural relations existing between the parties 
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is a matter of adjective law and parties were entitle 
to the new remedy provided by the new Act. Accordingl 
the parties to a mortgage exeented before the Transfe 
of Property Act had come into force could avail then 
selves of S. 67 of that Act as there was nothing in S. 
(c) of the Act disentitling them to do so. In Subral 
niani Ii/er v. Namasivaya Asari^ the same Ooiirt j)oin1 
ed out that there is no vested right in having a eas 
tried by a tribunal wMeh has been deprived of jurisdk 
lion by a subsequent enactment. Such matters wer 
held to pertain to the domain of proees.sual law and no 
of vested rights. It was said in the last meulione« 
case that so long as there was no trial no one had i 
right to say that the mode or procedure of trying i 
shall not be changed. In Aka Venkaia Sivayya v 
PraUipad Panchayat Board,^ 'Rule 33 (1) of the Loea 
Boards Act, 1930, fixing a ixeriod of 15 clays for seiwiei 
of notice for payment of profession-tax and providini 
for its collection thereafte]* by distraint, was held to b< 
retrospective as the new Act provided, a period o. 
limitation which was only a matter of procedure. It 
BamakrisJma Iyer v. Sithai AmmaP it was pointed oir 
that the right to apply for a revocation of sanction whiel 
wms a condition precedent under an earlier Code anc 
was abolished later, was not a mere matter of procedure 
but a substantive right.® 

24. Calcutta.— -The Calcutta High Court has giver 
expression to the same views in Jauahmath Bmy Bm, 

(5) 33 M.Ij.J. 377=191.S M. 162. 

(6) 1.9.36 M. 18=198.5 M.W.X. 1206=1.39 I.C. 632=4.3 M.L.W 
214. ' 

(7) 49 M.L.J. 223=192.3 W. 911 (P.B.) 

(8) RafnaJeriskm Ii/er. v. SifJmi Awmal, 49 M.L.J. 223=1925 M, 

911 (I’.B,). * 
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V. JsiTivdharcin Itoy mid others.^ It was pointed out 
that matters of altered procedure apply to pending 
actions where the procedure is altered by statute dur- 
ing tlie pendency of such litigation. In a suit for pos- 
session and mesne profits instituted before the C.P.C. 
of 1908 had come into force but which came up for trial 
after the same had come into operation it was held that 
mesne profits had to be ascertained in the snit itself 
and not in execution as under the older Code and the 
rule as to abatement of suits hy iion-siibstitution of 
heirs in proper time aiiplied. It was similarly point- 
ed in Chunnilal v. Corporation of Calcutta^^ that S. 386 
of the Calcutta Municipal Act {III of 1923) was retro- 
spective in effect and that the section applied to busi- 
ness estahlislied even bef ore the enactment as the power 
to ])rohibit the carrying on of a business which was 
dangerous to liealth in the opinion of the Corporation 
was passed in the interests of public health. 

25. Allahabad. — In Bnirni Pandy v. Brahmder 
Paudij and another'^'^ the Allahabad High Court has 
]>ointed out that a new Act altering procedure does not 
become inapplicable to pending declaratory actions 
simply because the cause of action for the same arose 
before the new (Agra Tenancy) Act came into force for 
ilit‘ rule as to the appropriate forum for a particular 
suit is one of procedure and not a substantive right. 
The plaintiff cannot have a choice of his own forum in 
spite of an Act which fixes the same on the ground that 
his cause of -action arose before the change had been 
effected. 

(9) 19S0 C. 422=67 0. 148. 

(10) 1933 0. 732=60 C. 892. 

(11) 1931 All. 735=133 I.C. 011=1931 A.L.J. 852. 
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(12) ArunaeJiaUrn Cheitkti v. Valli^ppa Chettiai\ 1 F.L..1. Cu\. 

(13) Alca Venlcaia Swoippa v. PratUpad Fancliayai Boards lOEH M. 

L.W, 214=m5 1206. 


25-A. In a recent Burma ease tlie Rangoon High 
Court held that the alterations made by Government 
of Burma (Adaptation of Laws) Order to S. 10 of the 
Civil Procedure Code which made a British Indian 
Court, 'A foreign Court’ for purposes of that section in 
relation to a Burman Court were merely procedural and 
aceoi'dingly a suit instituted before 1 — 4 — 1937 could 
not be stayed after that date on the ground that the 
matter in issue in that suit was also in issue in an earli- 
er pending suit between the same parties in British 
India. It was pointed out that the so called right to 
have a suit stayed under S. 10, C.P.C. was really 
neither a right nor a privilege within the meaning of 
Cl. (10) of (Adaptation of La^vs) Order which saved 
only rights and privileges which had been acquired or 
accrued before that order came into operation. A pri- 
vilege coupled wdth a right does not mean an advantage 
or a boon conferred by the existing procedure but one 
which is capable of being enforced by action before a 
Court or which can be a complete answer in law to an 
action founded on a general right .12 

26. Eights vested as well as procedural ; Limitation. 
■ — Among instances ()f rights which are both vest- 
ed as -well as procedural in character may be mentioned 
the law of limitation. One case where it was hold to 
be a matter of procedure has already been pointed 
out.13 In another Madras ease, however, it was pointed 
out that the law' of limitatiou cannot be so construed as 
to operate retrospectively so as to take away vested 
rights or to work manifest injustice. The law of limi- 


l] THE RULES AS TO KETEOSPEOTIVB EFFECT. 103 

tation is no doubt a law of procedure but it is also a 
condition annexed to the enforcement of a substantive 
right thougli it does not affect the right itself. Where 
the giving of retrospective effect to the right of proce- 
dure would have the effect of defeating a vested rights 
the rule against retrospectivity extends to remedial 
rights also.i^ In the above case it was held that the 
rule of limitation fixing a period of three years for 
recovering arrears of rent under the Madras Estates 
Land Act of 1908 was not applicable to eases where the 
new period of limitation had already expired before the 
Act came into force. In a still more recent case reported 
in 1938 Madras 688 already referred to, the Madras 
High Court held that S. 69 (2) of the Partnership Act 
which makes the registration of firms a condition pre- 
cedent to the institution of a suit could not be said to 
be a matter relating to mere procedure and could not 
be given retrospective effect as such. Justice Pand- 
rang Bao Avith whose view Justice Varadachariar 
agreed stated the position thus, ‘The intention of the 
lav- of limitation being practically to put an end to 
existing rights after a certain lapse of time the reason 
why a new rule of limitation is applied retrospeetiA’ely 
is not because the law of limitation is a laAV of procedure 
but because the express intention of the law of limita- 
tion is to destroy or extinguish existing rights of action 
after a certain lapse of time. It is retrospective if it 
is clearly intended to be retrospective and not because 
it is merely a matter of procedure’. As pointed out 
by the same learned Judge the real test to determine 
whether any provision is retrospective or not is not 

(14) namakrishna ChtMy v. Siibharaya Iyer and another, 24 M.L. 
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wii, ether it pertains to the law of procedure or of sub- 
stantive law but whether it impairs existing rights in- 
cluding rights of action; and the impairment can be 
effected not merely by the imposition of a very heavy 
burden but of any burden, e.g., th,e duty to' register a 
partnership to acquire a right to sue. A different 
view has been expressed as regards the character of 
S. 69 of the Partnership Act in other cases^^*^ 

27. A Second Classification of statutes in regard to 
retrospective effect. — A. Second Classification of Acts or 
provisions contained in them into three classes may be 
made as follows: — 

{■/) lliose that repeal the existing law or provi- 
sions th.erein. 

(ii) Those that amend the existing law, ie., repeal 
and re-enact 'with or without modifications any prow- 
sions of a former enactment. 

(ui) Those that declare the law. 

S. 6 of the General Clauses Act (X of 1897) lays 
down the rule to be followed in the first class of cases. 
So fai' as the Acts and Regulations of the Governor- 
General in Council are concerned to the extent they 
repeal any enactments made prior to that Act or passed 
thereafter, the repeal does not. — 

(i) revive anything not in force or existence at the 
date when the repeal takes effect; 

(14-a) Krishen Lai v. AMifl 1935 L. 893'=r:16D I,C. 513: 

Jja7nnal PajA%&tatn,&a8 t, Babumm ChJiotelah 5S A. 495=1936 A. 3: 

J)e t. Mmohar Pe, 62 Cal. 213=1934 C, 754; SKahmi 
Klimi Y. Burhar 3ab% 15 Pat.' 810; CathoUe Banghmh v. Mavi Tamia. 
1937 410=45 li.W. 276; Ihmhim Saldh v. Gi^rulmga 

1937 (2) M.Ii.J. 717=1038 'M.' 185 and Kmmappa Nmchar md Co. v. 
Commmiomr of Madras^ (1037) 1 M. .L. J. 619=1, Ii.B. 

1937 M. 814=rA,m 1037'' M. 316 (S.B.). 


ij THE EXILES AS TO BETEOSPEOTITO EEEECT. 105 

(ii) alfeet the operation of the prior enactment 
repealed or anything done or suffered under it; 

(Hi) affect any right, privilege, obligation or lia- 
bility acquired, accrued or incurred under any enact- 
ment so repealed, 

(iv) affect any penalty, forfeiture or punishment 
incurred in respect of any offence committed against 
any enactment so repealed; 

{?■) affect any investigation, legal proceeding or 
remedy in respect of any such right, privilege, obliga- 
tion, liability, penalty, forfeiture or punishment and any 
investigation, legal proceeding or remedy may be insti- 
tuted, continued or enforced and any penalty, forfeiture 
or punishment may be enforced as if the Eepealing Act 
or Regulation had not been passed. This is subject to 
the usual exception that it would he otherwise if a differ- 
ent intention appears from the Act itself. S. 7 of the 
same Act enacts that no enactment which is wh, oily or 
partially repealed can he revived wholly or partially 
without an express reservation to that effect in th|e 
enactment itself. 

28, Effect of repeal and re-enactment. — The same 
is applicable to the second class of eases so far 
as tlie repealing portion of the enactment or of 
its provisions is concerned. In the Union of South 
Africa v. Simmer and Jack it was held that an 
Amending Ordinance should not be read as ineorporated 
with the principal ordinance so as to relate back to its 
date. In Sundarmull v. Laduram Kaluram it was 
held that where there are general words in a later Act 
capable of reasonable and sensible application without 
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extending tta to subjects specially dealt with bv 

^ i^nderstood that the 

ai her and special legislation is indirectly repealed ard 
altered or derogated from merely by fore< ^ ttr 
-ms^ without indication of a i^artfcnlar intenhon "o 

called ZTT"^ 

called Declaratory Acts hre Acts which moreh- 

rmlsod VT T f enactment i's 

[/" ■ might and would normally have a 

etrospeetive effeetds A mere description of the Act as 
declaratory, however, is not decisive of its nature as such 
_ lie it may not infrequently happen that some provi- 
«wns in an Act may be declaratory though not the Act 
a& a whole. Even if a provision is declaratory of the 
law, it does not mist a Court trying the matte’r iu the 
absence of any language to that effect. The use of tlie 
u are tense in the language of a provision is sometimes 
helpful lai determining whether sneh a iirovision 
not expressed to be retrospective or described as 
declaratory can nevertheless be construed to have a 
retrospective eftect.i^ The context of the statute and 
the terms of the clauses will have to he examined even 

m case a statute is m a declur^^lnw + 

. ■*" ueciaiatoiy loim to -pronounce 

It to be retrospective in effeet.20 

30. Declaratory in form and substance. — Two obvious 
eases of statutes which are both declaratory in form 
e nd substance an d which have been held to be 

Steward v. Vera Cru^, (ISsiTMXa 

(IS) Jones V. Bennett, (1890) 63 L.T 705 
1 of Operalne Plmerx, (inofl) 
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retrospective in effect may be mentioned. Act XXVII 
of 1926 which was passed to ‘explain’ certain provi- 
sions of the Transfer of Property Act is an instance in 
point. The above Repealing and Amending Act intro- 
duces a definition of the word ‘attested’ for the first 
time taking it word for word from the Indian Succes- 
sion Act (XXXIX of 1925). Prior to this amendment 
the High Courts and the Privy Council held that the 
mortgagor must sign the mortgage executed by him in 
the presence of at least two attesting witnesses to make 
it a valid mortgage and that a mere acknowledgment 
by the mortgagor of his executing the document was 
not enough. By the Repealing and Amending Act X 
of 1927 the definition was further amended so as to read 
(in its present form) as follows “ ‘attested’ — means 
and must be deemed to have always meant, etc.,” and 
the same makes the amendment retrospective in effect so 
as to affect transactions both prior as well as subvse- 
quent to the amendment.^i On similar grounds it was 
held that S. 6 of the Provincial Insolvency Amendment 
Act (X of 1930) whicli makes it clear that the period 
of two j’ears mentioned in S. 53 of the x^lcI should be 
computed from the date of the presentation of the peti- 
tion for adjudication applies retrospectively even to 
proceedings commenced before th,e amendment and 
•pending at the time it came into force .22 In one of the 
eases already referred to the Madras High Court 
while repelling the contention that Act XI of 1930 
amending the Local Boards Act, 1920, ousted the juris- 

(21) Ve/=rappa Chettiar v. Subrarnmm Aiyar, 35 M.U.-T. 794—52 
n. i23 (F.B.). 

(22) Tlmtichr-rla PicJiamma x. Ogidal Seceiver of C'U&appah, 59 
M.L.J. 686=54 M. 12=1930 M. 834 (F.B.). 

(2.3) Mao BaJiadiir A. T. Pomiirneltam v. A. Tfieriali VanAayar 
and another, 60 M-L.-T. 191=.54 VI. 62". 
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diction of the Sub-Judge who entertained an election 
petition }>ofore the Amending Act came into force 
pointed out that the amended sub-S. 54 (2) of the Act 
makes two marked changes in respect of the eligibility 
of persons holding office as Government Pleader and 
Pulffic Prosecutor even though it also eleai's some 
doubts and it cannot therefore be termed a declaratory 
pi’o vision. It was held that the words ‘if any question 
arises' in S. 54 (2) of the Amended ^let is no indication 
of the past but grammatically the reference was to the 
future. It was pointed out in another Madras ease 
that the words ‘whether before or after the passing of 
this Act’ indicated the intention of the legislature to 
make the provisions retrospective in effect and Ss. 8, 
37, 187 and 188 of tlse Madras Estates Land Act were 
stated to be sections in point. In another ease it was 
held that where an enactment withdraws certain classes 
of cases from the jurisdiction of the Small Cause Courts 
it cannot be said to declare the law and cannot have a 
retrospective effect.^s 

31. Validating Acts. — ^\^alidating Acts . afford 
another instance of Acts which are retrospective in 
effect. It has been held in Shantiniketan Co-opera- 
fk'i’ Iluiistiif) Society, Ltd., (tud auoUter v. Madhavlal 
Aminchaiid and others^ that the Bombay Act VIII of 
1933 which adds S. 72-A to the Bombay Co-operative 
Societies Act of 1925 was a validating x\ct and neces- 
sarily retrospective in operation. The language of the 
Act substituting ‘Bombay Co-operative Societies Act, 

(24) VeTilcata Fermmt v. EamudMf 89 M. 84=28 M.L.J, 81’=27 
I.C, 683. 

V;" ' (25) Bnhrmmnir'I^-er v. Nmimhmpa Asm% 35 MX.*!. 377=45 I.C- 
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1926! for ‘Bombay Co-operative Societies Act, 1912’ in 
S. 3 (2) of the Land Acquisition Act clearly pointed to 
its retrospective character. The Amending Act in this 
case was clearly an Act of Indemnity to validate acts or 
proceedings after 1925 and the intention as to retro- 
spective effect was put in the clearest terms. Such 
being the case it was held that the appellate Court could 
give effect to the new legislation though by doing so it 
was interfering with the decree passed in the Court of 
the first instance based on an earlier law. 

32. Rule not applicable where new laws are introduced. 
— In a Full Bench decision of the Madras High 
Court a point arose as to the effect of a change of the 
definition of the words ‘excepted temple’ in an Amend- 
ing Act on a decision passed under the prior law^ under 
which the definition was more restricted than under the 
later Act. A decision was passed in 1927 under the 
Hindu Religious Endowments Act, 1927, that a temple 
was an ‘excepted temple’ witlfin the meaning of the 
definition of the term as it stood at that time. Under 
the Amending Act of 1930 the definition wms altered and 
the temple in question came within that definition and 
it had to be considered whether the temple was govern- 
ed by the earlier decision or the later Amending Act. 
Their Lordships held that there was no scope for the 
application of the law as to retrospective effect as there 
was no interference with a vested right but only a 
re-grouping of temples in two different ways at tw'O 
different periods and the finality to a decision of the 
Board can only have relation to the definition obtaining 
at any one period.^ Under the earlier Act II of 1927 

(2) Board of Commissioners for the Hindu Beligious Eii-dowmenis, 
Madras v. Matnasafui PiUa% (19S7) 1 105 (E.B). ^ ^ 
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it was only temples mtli an ineome above the figure 
mentioned in S. 4 that could be brought within the Juris- 
diction and management of the liladras Hindu Eeligious 
Endowments Board. It was felt, however, that other 
temples also 'were in a neglected a) id mismanaged con- 
dition and should be In-ought within the ambit of the 
Act and to effectuate the intention the Amending Act 
of 1930 was passed. Under those eireumstancGs it 
could hardly have been contended by an owner of a 
temple that because under the prior Act he was not 
liable to pay any contribution and was held not to be 
liable to pay any such contribution it precluded the 
Legislature from extending the scope of the Act and 
bringing such temples also within the scope of the Act 
nor could he claim a vested right to have his temple ever 
excepted from the Jurisdiction of the Board. The matter 
was one for the Legislature to deal with according as it 
thought fit and the Amending Act could properly he 
made applicable to all temples in existence at the time 
it came into force. On similar gi’oimds the same Court 
in holding in Lakshmi Animal v. Anantha Rama lyen- 
ga'fi that the Hindu Law^ of Inheritance (Amendment 
Act (XI of 1929) w'as applicable to successions arising 
after the Act w'as passed though the last male owner 
died prior to the Act, the ground alleged w'as not 
that it had a retrospective effect but that the last male 
owner to whom succession had to be traced was in law- 
deemed to be fictitiously surviving till the death of his 
widow which happened in the ease after the coming 
into force of the amendment and that during the life- 
time of the female heir nobody had a vested right as it 
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could not be predicated of any one that he was the next 
reversioner. 

S3. Postponement of operation whether evidentiary of 
retrospective effect.—The fixing of a period in an Amend- 
ing' Statute after which it is to come into foree^ 
has sometimes been held to be evidence of an intention 
on the part of the Legislature that it is to have retro- 
spective el't'ect. In Toivler v. Clmtterton,^ where the 
question involved was whether an oral promise to pay 
a debt could save limitation as an acknowledgment 
after Lord Tenterden’s Act which made such promises 
insufficient unle.ss they were reduced to writing, it was 
held the Act was retrospective and applied to an action 
begun before the Act but not tried till after it was pass- 
ed on the ground that the Legislature had granted a 
period of 8 months to prevent all mischief of ex post 
facto legislation by giving due notice to those that might 
feel it to be a hardship. It was so held in Danmal 
Parskotam Dus v. Bahu Ramclihote Lal,^ where addi- 
tional time was granted for the coming into force of 
the Partnership Act (IX of 1932) in regard to the pro 
vision requiring firms to get themselves registered as 
required therein beyond the date vdaen the rest of the 
Act was to come into effect for the benefit of persons 
becoming acquainted and comphdng with the terms of 
the drastic section. In the above case both on the 
language of S. 74 and partly on general principles it 
was held that the saving in S. 74 of the new Act was 
intended to apply to substantive rights acquired before 
the Act but not to matters of procedure and the proce- 
dure laid down in S. 69 of the Partnership Act (1932) 
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should be followed after 1 — 10—1933. Sulaiman, O.J., 
came to the same eonelusion as his learned brother 
Bennet, J., though by a someArhat different reasoning. 
The Madras High Court, hoAvever, in a very recent ease 
refused to follow the reasoning in the Allahabad ease 
and has held that S. 69, 01. (2) of the Partnership Act 
cannot affect contracts entered into before the Act 
came into force and that S. 74 (h) of the Act under all 
circumstances saved the remedy in respect oi‘ rights 
acquired or accrued prior to the Act. .Tustic:? Yara- 
dachariar further held in this case tliat the inten al 
of one year granted before tbe enforcement of 8. 69 can 
be explained on grounds other than the desire or the 
intention of the Legislature to make the provision 
retrospective in effect and that there were other con- 
siderations such as the necessity to bring into existence 
the necessary machinery for the framing of tb.e rules 
under S. 71 which eonld cogently explain the interval 
granted by the statute.® 

33-A.. The rale against retrospective operation 
applies with particular force to penal statutes.'^ 

34. Expropriatory statutes. — ^lYliile it is clear 
tliat an intention to take aAvay vested rights 
cannot be spelled out of tbe terms of a statute 
Avbere the language is not clear or explicit, it 
would seem to be equally clear that it lies undoubtedly 
in the power of the Legislature to take away such 
rights if it so chooses. But in order to have that 
effect there should be a clear indication of such inten- 


(6) Qifih<inh^ JST. 19SS M. 68S at 704=: 

(lOaS) 2 M-.L. J. 44, 

' , (T) 4SS1 Im X45, , 
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tioD, and it should be discoverable from the express 
language of the Legislature itself.® • As the Privy 
Council put it in A'ustraliam CommonweaWk w. Ear el- 
deU, Limited in. considering the: effect' of New South 
Wales Mining Act of 1906 an intention to alienate pri- 
vate rights should not be imputed to the Legislature 
unless expressed in clear terms.® The expropriation 
may be for a private gain or a public advantage but in 
either case where the owner is deprived of his property 
it is a long accepted rule of interpretation that he can- 
not be so deprived without his being paid compensation 
for the same.i® It was thus pointed out in the Patna 
case above cited that the amendment of the period of 
limitation for recovery of rent under the Bihar Tenancy 
Act under Amending Act of 1934, para. 2 (&) (ii) to 
an year from the last day of the Agricultural year did 
not affect the suit for recovery of rent for faslis 1340 
and 1341 so far as the earlier fasli was concerned. The 
Act was published on 14-11-1934 and a notification was 
issued in the Orissa Gazette stating that the Act would 
be enforced as from 10 — 6 — 1935 long prior to which 
date the period of limitation for fasli 1340 had expired. 
The effect of giving retrospective effect to the legisla- 
tion would hawe been to deprive the party suing of his 
right to recover the rent for fash 1340, without any 
notice to him by the Legislature and it was -held that 
could not be deemed to be the intention of the Legisla- 
ture in this ease. Amongst instances of expropriatory 
acts where compensation, however small, is provided for 

(8) BhaHn Narain Sing v. Ganga Sing anS others, 1937 Pat. 605 

=18 P.Ij.T. 731. ■ . ' ■ , ■. V::'. ■■ ■ 

(9) Australia Commonwealth v. 3areldeUyl991 P.C. 224. 

(10) Inglewood. ■F’lAp and Taper Ne'mbrmsvIiqTe Mleotri.c 

Comimssionf 192S P.C. S87. , .y,. • ■ - , . 
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may be mentioned. Tbe Madras Estates Land (Third 
Amendment) Act 1936 wMeli introduced for the first 
time S. 185-B under which a landlord who owned an 
inam village which was not an ‘estate’ prior to, the 
commencement of that Act but became an estate by 
virtue of that Act was compulsorily bound to confer 
upon the tenant a permanent right of occupancy on the 
tenant paying him as compensation an amount equal 
to the annual rent payable on the land and the cost of 
preparing an instrument to convey the same. It was 
held in Peravali Kotiah and others v. Ponnappali Bama- 
hrishnayya and others P- that S. 3 of the Amendment 
Act was prima facie retrospective and that it applied to 
pending suits also as there was no saving in regard to 
the same the only saving being in regard to a “final 
decree or order of a competent Civil Court establishing 
that the tenant has no occupancy right ”.12 It was stated 
that the object of the section was to confer occupancy 
rights on the tenants in unmistakable terms and respect 
for pending suits could not be assumed. This was 
based on the reasoning of the eases under the Madras 
Estates Land Act prior to the amendment where S. 6 
of that Act which confers occupancy right on ‘every 
ryot now in possession or hereafter admitted into pos- 
session’ of ryoti land in an estate was construed to 
operate on pending suits also. The position was thus 
explained by Miller and Krishnaswamy Iyer, JJ., in 
their order of reference to a Full Beneh.is “The 
expression ‘every ryot now in possession’ shall include 
every person who continues in possession at the eom- 

(11) 1937 M. 685=1937 M.W.N. 282=(1937) 2 57,3. 

,(12) S. 'S, jsnb-S., '(5). ' ■ ' ■■ ■ .' : ' vsV 

(13) KamTcaypa r, JmarShaM IPafflw, (1913) 36 M. 439=21 M.Tj. 
J. 31=1910 H.W.S'. 841 {P.B.). 
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mencement of the Act”. It was the deHberate intea- 
tion of the Legislature to confer a right of occupancy 
on a ryot in possession at the date of the conmienee- 
ment of the Act; such an interpretation may have the- 
effect of nullifying vested rights under contracts pre- 
^iously entered into. But it is impossible to refuse to 
place the interpretation that ryots in possession of land 
at the date of the commencement of the Act are entitled 
to occupancy rights on the mere general principle that 
a legislative enactment should not he interpreted so as 
to effect vested rights or to give it retrospective opera- 
tion by applying it to pending suits. As pointed out 
by Bowen, L.J., ‘Fo doubt, as a general rule, a statute 
does not effect pending proceedings, but that rule is 
only a guide where the intention of the Legislature i& 
obscure, it does not modify the clear word of a statute. ’i* 

In a later case Venkatasubba Rao, J., held 
that the effect of the amendment of 8. 3 (2) (d) 
of the Madras Estates Land Act (I of 1908) was to add 
another category to the category of ‘estates’ under Act 
(I of 1908) and that the words of the amended section 
should be read as though they were present throughout 
in the earlier and unamended Aet.^s The language of 
the decision, however, appears to have been too widely 
w'orded as there are sections in the Amended Act which 
clearly show that for certain purposes the character 
of whole inam villages, which were not ‘estates’ prior 
to the amendment but which became such by virtue of 
such amendment is preserved even under the Amended 
'Act. Vide Explanation (2) to S. 6 and 8., 185-A;:-i-;:ti|^ 

(14) Quilter v. Maple-son, (1882) '9' Q.B.D;' '672=52 L.J.Q.B. 44. " . 

(15) MMfneni v,' PdmiM 19S8'M* 339*. ‘ 
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35. In Govinda ParamagiM'uvu v. Dandasi Pra- 
dhanu,^^ -where before the first July, 1908, the 
date when the Madras Estates Land Act came 
into force, a landlord obtained a decree for pos- 
session of lyoti land, Benson and Sankaran 
Nair, JJ., held that a decree for possession obtained 
before the commencement of the Act did not deprive 
the tenant in possession of his occupancy right under 
•the Act. This principle was approved by the Privy 
Council in a ease arising from the Bihar Tenancy Act 
(Amending Act of 1934) 


CHAPTER 11. 

Rule against Evasion. 

1. Rule against evasion explained. — ^Another cardi- 
nal principle in the interpretation of statutes is 
tliat they shonkl be so construed so as to defeat all 
attempts to do or avoid in an indirect or circumlocutory 
manner what has been prohibited or enjoined to be done 
and to prevent and render unavailing all such attempts 
ill order that the real objects of a statute as gathered 
from its provisions are not frustrated but effectively 
carried out. This rule is more compendiously called 
the rule against evasion. The idea however is not free 
from difficulty. Between an attempt to take advantage 
of the lacuma in a statute and conforming to its langu- 
age and an attempt to nullify it by affecting to come 
within the terms of its language but frustrating the in- 
tention of the Legislature as conveyed through the 
language must be a wide distance apart and what the 
rule prohibits is the latter and not the former. As 
Maxwell points out the word ' evade ’ is capable of being 
used in two senses, ‘one which suggests underhand 
dealing and another which means nothing more than the 
intentional avoidance of something disagreeable’.^ 
Understood in the first sense, it is nothing short of 
fraud and no Courts can countenance an attempt to play 
fraud upon the statutes passed by the Legislature of 
their country. Whenever parties attempt to do in- 
directly what is prohibited to be done directly and in 

(1) Maxwell, Interpretation of Statutes, Chapter IT, quoting SimviVi 
T. Registrar of 69 Ii.J.C.P. 56*.' ' ' 
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clear terms, ail attempts to that end are discouraged 
by the judiciary whose sole object is to establish and 
effectuate the intention and objects of the statute. The 
same thing has been expressed by stating that the object 
of interpretation is to remove the ‘cobweb varnish’ and 
show up a transaction in its true light, 2 not merely to 
see a transaction but to see it through, and if in reality 
a transaction falls within the prohibition of a statute 
it will not be permitted to escape by any human ingenui- 
ty in attempting to dress it in forms which attempt to 
mask its real character and warp its true appearance. 

2. Laws made for being obeyed. — As Chief Justice 
Wazir Hasan pointed out in a recent case^ the Legisla- 
ture enacts laws in order that they may he obeyed and 
to enforce their obedience, where an attempt is made 
to disobey them. Where certain duties are imposed on 
a class of individuals it is the object of the Legislature 
that they should be voluntarily obeyed by that class of 
individuals and where it is not so done to enforce their 
obedience if necessary. Else according to the learned 
Judge, it would be a misnomer to call any piece of 
legislation a law as it would be more proper to call it 
a pious msh. The clauses in statutes or deeds should 
be so interpreted as not to avoid the purpose for which 
they are made and when their meaning is called in 
question they are to receive a wider or narrower con- 
struction according as the one or the other mil best 
effectuate the purpose of the statute.^ 


' (2) Collins V. siantfmi, 95 B.E. 850=2 Wills. 346. 

(S) Ma^liomed Baqr and another v. S. Mahomed and others, 

'1932'Oiiaii 210=7 iMCk. 601. 

'{4) Madho r„ Vmrao, .m 


3. Cases where evasion was disalIowed.-^Follow- 
ing the above principles it was held that the stated 
object of the Mussulman Wakf Act (1923) being the 
better management and the ensuidng, keeping and pub- 
lication of better accounts in regard to ‘Wakf s’, the 
contention that courts had no jurisdiction to deal under 
the Act when once the Mutwalli refused to admit or 
denied a Wakf, was rejected, and the Courts assumed 
jurisdiction notwithstanding the absence of any speci- 
fic procedure in the Act, it being observed that to do 
otherwise would be to leave the evil rampant the re- 
moval of w^hieh was the principal object of the Act. It 
was stated that recourse could be taken to S. 4 of the 
C.P.O., where there was no specific provision to the 
contrary in any special or local law. In an early case 
in the Allahabad High Court, Straight, C.J., held that 
the words ‘held by him as Sir’ should be construed as 
meaning ‘land belonging to him or to which, he is en- 
titled as Sir’ so as to effectuate the intention of the sta- 
tute in which the words occurred instead of refusing to 
apply the words to a vendor who had mortgaged the 
land with possession at the time of the sale of his pro- 
prietary rights as any other construction would leave 
the door open to the very mischief at which the Act was 
aimed.^ Similarly in a Madras case which arose under 
S. 12 of Act Vn of 1870 Justice Holloway refused to 
grant relief where an action was really one for eject- 
ment but couched in a form so as to make it appear 
that the relief asked for was a declaration. His Lord- 
ship held that provisions for declaratory suits require 
great care and circumspection and should not be made 
where their object is to evade the stamp laws or to get 

(5) Sarjm an-rl others v. IR^adhu Ktshmii 8 A. 256. 
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a relief of ejectment under the colour of declaration and 
make it difficult for the adversary to raise questions 
that would be open to him otherwise.® To the same 
purpose was the decision in Ganpat Guru v. Ganpaf 
Girj which arose under S. 42 of the Specific Relief Act 
(I of 1877) whei’e the High Court refused to exercise 
its discretion in favour of a party who desired to get a 
declaratory decree on a stamp of rupees ten for a more 
valuable relief stating that any such interpretation 
woiild have the effect of eountenaneing an evasion of 
the stamp law. In a more recent case Jenkins, C.J., 
refused to grant a prayer which though in the form of 
a. declaration really asked for consequential relief as it 
was becoming a common fashion to attempt evasion of 
eoiirt-fees by easting prayers of the plaint into a de- 
claratory shape and remarked that Courts should be 
circumspect and even chary as to the declaration they 
make. His Lordship qualified his decision by remark- 
ing that nothing could be done where the evasion w'as 
and could he successfully done.® 

4. Evasion of fiscal statute. — The attempt to evade 
the law generally occurs in the case of the Stamp 
Act, Court-Fees Act, and other fiscal Acts to avoid the 
payment of revenue to Government and also in eases 
like the Indian Registration Act where attempts are 
made to get documents registered in the office of a near- 
er Sub-Registrar though the properties are situate 
within the jurisdiction of a Sub-Registrar having his 
office farther away from the place where the parties 


(6) Felmm Wmelcer t, AeMyar^ 1 M 

(7) Z Bom. 2S0., ■ 

isi'moMM mth m 0. 704. 
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reside to avoid the expense of a long journey and other 
incidental expenses. 

5. Legal avoidance no evasion. — The foregoing refers 
to what may be called ‘untruthful’ or fraudulent 
'evasion of a statute or its provisions. It hardly touches 
cases where a person openly takes advantage of a loop- 
hole or a lacima in a fiscal or other law and claims to 
be strictly within the letter of the law and therefore 
entitled to enjoy the benefit of the same. In this view 
of the matter it becomes very important to mark the 
difference and keep the distinction in mind between 
‘evading’ the phyment of duty and ‘avoiding’ it. The 
latter is perfectly legitimate and the only method of 
rectifying it is by means of legislation and not by judi- 
cial interpretation. Thus for example, if parties execute 
deeds for sums of less than rupees one hundred each 
instead of one consolidated deed for rupees one hundred 
or more than one hundred rupees in order to avoid the 
registration expenses and the publicity consequent on 
registration there is nothing which prevents the parties 
from doing so.® The same principle wms enunciated 
by Lord Esher in Commissiotier of Inland' Revenue v. 
Angus'^^ when he said that if a vendor can convey pro- 
perty sold to the purchaser without the execution of anj-' 
instrument there could be no objection to that course. 
The Crown must make out its right to the duty, and if 
there be a means of evading the stamp duty so much the 
better for those who can evade it. It is no fraud upon 
the Crown, it is a thing they are perfectly entitled to do. . 
The Crown cannot have the stamp duty unless the 
parties choose to effectuate the transaction by an 

(9) Mol and others x. ChMe Lai and Band'u Lai, 29 All. 50* 
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instrument which, of itself conveys the property and if 
they choose to be satisfied with something less, the 
matter is not brought within the section. The Madras 
High Court has put the same thing in a strong language 
in Patlmmma Umma and others v. A. Ulokideen and 
others^^ already referred to by stating that it was open 
to the parties to avail themselves of any camouflage 
that the law allows or does not forbid. Chief Justice 
Jenkins of the Bombay High Court held the opinion 
that if a plaintiff can successfully evade the pa\Tnent of 
('ourt-fee it is by all means open to him to do so and a 
Court can under no circumstances withhold a relief to 
W'hieh a party is entitled as of rigiit.^2 Thus in a case 
where a decree for ejectment was passed and in filing 
an appeal therefrom the appellant contended that he 
was entitled to the value of the improA^ements, the 
appellant instead of paying the court-fee in appeal on 
the value of the improvements which was more than 
the value of the suit for ejectment as computed under 
the Court-Fees Act, drafted his grounds of appeal iu 
.such a manner as though it was an appeal against the 
decree in ejectment itself, it was held that there was 
nothing to prevent the appellant taking up such a course 
of eonduct.^2-a Almost the same point was decided in 
another case from the Lahore High ConrH^ which held 
that the anomaly of the Court-Fees Act that a person 
who appeals against a part of the decree may have 


(11) 1828 M. 929. 

(12) Kmji BeMfi Bmsudji t. Eeshavial BarUal and 28 B. 

-567. , / 

(12-a) Faihumim Vmma and otherf^ v. A, MohkJeen and of'her>% 

' (1^) Wamr MitKomed'-'v, Kalamm mid others^ 1920 L. 190 at 191 




sometimes to pay more court-fee than one who appeals 
from the whole of it does not disentitle a litigant to 
appeal against the whole decree though he intends to 
attack only a part of it. In another case a deed of sale 
which required to he registered was not registered and 
the vendor in order to avoid the defect gave the 
purchaser a bond confirming the sale and presented the 
bond with the unregistered sale annexed thereto for 
registration and the bond was registered with the en- 
dorsement of registration on the sale instead of on the 
bond. The Allahabad High Court held it to be an 
obvious attempt to defeat the provisions of the Eegis- 
tration Law^^ but the Privy Council reversing the deci- 
sion of the High Court held that the bond was duly 
registered and the fact that the prior deed was not duly 
registered was no reason why the deed afterwards 
registered should not be admtted as evidence of title 
and there was nothing in this contravening the objects 
of the Eegistration Act.^s 

6. Limits of the rule : Illustrations from the Eegistra- 
tion Act. — The limits of the rule both in its application as 
well as its exclusion are exemplified in a series of recent 
cases — some of which are the latest authoritative 
pronouncements of the Privy Council — dealing with 
attempts made to evade the provisions of the Indian 
Eegistration Act by including ‘notional’ or ‘fictitious’ 
property'' nfithin deeds to be registered to enable them 
to be registered by Eegistration Officers who would not 
but for such inclusion have even prima facie jurisdiction 
to entertain an application for registration as being 

(.14) Mathuradas and others v. MitcheUf 4: AIL 30.6. 

(15) Alexander Mitchell v, Mathuradas, IS I. A. 150=8 AIL 6 
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within the provisions of S. 28 of the Act (which requires 
‘the whole or some of the property’ comprised in a 
document to be within the jurisdiction of the sub-dis- 
trict of the Sub-Registrar to enable him to register the 
same.). In the early cases it was held that ‘some 
Ijortion of the property’ meant some substantial 
portion and not an insignificant piece of land such as 
the land measuring 500 sq.yd.s. which alone was the 
property that lay in the sub-district within the 
jurisdiction of the Sub-Registrar who actually register- 
ed the document in a ease where the major part of the 
property comprised in a mortgage was two entire 
villages, and shares in fourteen villages in one district 
and a village in another district both outside the terri- 
torial jurisdiction of the Sub-Registrar.^^ In later 
cases the insistence on the substantial character of the 
property mortgaged w^as omitted and it was held to be 
sufficient if any portion of the property was situate 
within the Sub-Registrar’s jurisdiction. In the ear- 
liest Privy Council deeisioid'^ which had to deal 
with th.e matter where the property within the 
jurisdiction of the Registering Officer was described as 
25, G-uru Das Street ‘which was fictitious and non- 
existent’ their Lordships held ‘that the parcel was in 
fact a fictitious entrv’ and re^iresented no property 
which the mortgagor possessed or intended to mortgage 
or that the mortgagee intended to form part of his 
security’ and that such an entry intentionally made use 
of by the parties for die purpose of obtaining registra- 
tion in a district where no part of the property actually 

(16) Sheo Bayal v* Ean Mam. 7 All. S90. 

(17) Mmrefidra Map r. Smi Bmi, 41 C. 973=41 I. A. 110=3S: 

;I.C. 637 ' 
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charged or intended to be charged in fact exists, is a 
fraud on the Eegistration law, and no registration 
obtained by means thereof is valid. Their Lordships 
put it effectively by stating that to hold otherwise would 
amount to holding that m,ortgages relating solely to 
land in other parts of the Presidency could be validly 
registered by the Sub-Eegistrar of Calcutta if the 
pax'ties merely took the precaution to add as a last 
parcel, Government House, Calcutta or any other 
similar item. In the next Prh’y Council case^® the 
mortgagor purchased shortly before the execution of 
the mortgage a Kawri Share in Mozafferpur for Es. 50 
without a registered deed or delivery of possession 
under S. 54 of the Transfer of Property Act 
in order to get a mortgage deed comprising in 
the main a village in the Darbhan District, regis- 
tered outside it. Their Lordships held that th.e non-regis- 
tration and non-delivery of possession under the Kobala 
clearly pointed to absence of intent to acquire the kawri 
share in the Kolhna property and all that was wanted 
was the use of its name for registration and that Es. 50 
was paid for such use. In the third Privy Council ease 
reported in Collector of Qorahhpur v. Rmn, Sundar MaP^ 
their Lordships had again to consider the meaning and 
import of the term ‘fictitious’ used in Harendra’s case. 
The deed in the case was a sale-deed comprising in the 
main a parcel of four villages of the Majhauli Estate 
and a separate item, a third shai’e in a sitting room in 
a garden appertaining to the Majhauli Kothi in Mohal- 
la Dandapur, Gorakpur, whose value compared iwith the 
main property ■was insignificant, almost derisory. The 

(IS) Biswariatha Prasad, r. ChtinSra 48 0. 

509=1S21 'P.C. 8=48 I. A. 127=25 C,y7,I7. (P-,C. ). .. . 

(19) 88 C.W.]Sr. 1101=61 I. A. 286=1984 F.O. 157 (P.O.). 
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observations of the Privy Comicil in arriving at the 
eonelnsion that the property was fictitious and was never 
intended to pass but was a device and fraud to get the 
same registered at G-orahhpur bear quotation. Their 
Lordships observed: “The villages yield a gross income- 
of nearly Rs. 10,000 and the Government revenue is 
Es. 8,213. In the claim the entire summer room is 
valued at Es. 150. The purchase price fixed by the 
deed was, as has been seen Bs. 24,000. The inclusion 
in. the parcels of the fraction of the room referred to 
had, it has been found, no influence whatever upon that 
price, arrived at, as it will be re-called it was, irrespec- 
tive of actual value. The I'oom is described by the- 
learned District Judge as ‘A Pukka’ platform, circu- 
lar in shape having a diameter of thirteen and a half 
feet and covered by a tiled roof”. It is situate in the 
midst of a walled garden surrounding the Majhauli 
Kothi. Eo part of the gai'den is included in the sale. 
The purchaser is by the deed given no right of way or 
other access to the room. 

“It is accordingly true of it to say that as a subject 
of sale this item was of no real valxie, and that not only 
from the interest in it conveyed, but from its land- 
locked situation it was a subject incapable of enjoyment 
by the purchasers. It has been found, in the language 
of the learned District Judge, that this insignificant 
itbm of propery was never contemplated as really form- 
ing a part of the consideration and was entered in the 
sale deed presumably with the only object of getting the 
deed registered at Gorakhpur. 

“Now the learned Judge, so soon as he found that 
the sitting-room whs existing thing, so that its inser- 
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tion as a subject of sale could not, as be thought within 
the decision of this Board in Marendra y. Hari Dasi 
Debi^^-^ be regarded as ‘fictitious’, decided that he was 
not at liberty to consider whether it was the intention of 
the parties that the sitting room should be an effective 
subject of sale. They had kept within the letter of the 
law, he thought, and the registration must be upheld. 
It seems from some passages in his judgment that if he 
had felt himself at liberty to consider the intentions of 
the parties in this matter, he might have reached the 
same conclusion as that at which their Lordships have 
arrived”. “In the High Court the learned Judges were 
of opinion, and their Lordships think rightly so, that 
they were bound to go into this question of intention, 
and having done so they arrived at the conclusion that 
the entry of the sitting room in the deed was not a ficti- 
tious entry within the meaning of the decision of the 
Board already cited, and although on the facts of the 
present case one could not help feeling that the parties 
to the sale-deed under consideration attempted to 
juggle with the registration law, stiH the question was 
whether they had overstepped the bounds laid dowm by 
the law, and the learned Judges felt that that question 
must be answered in the negative. “In reaching that 
conclusion, however, th,ey failed to refer to or to take 
into account all the circumstances which their Lordships 
have detailed, and it becomes the duty of the Board to 
consider the question afresh in their light 

“They have done so and, having regard specially, 
although not exclusively, to the facts that this undivided 
share in this sitting-room was agreed by one of the pur- 

j^:4i::;A:ver2==«:^' ^ 
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chasers to be of no value, that both in respect of the 
interest taken in it and in respect of its complete 
inaccessibility, it was incapable either of being utilized 
or enjoyed by the purchaser, that the vendor refused 
to include in the sale any subject in Goraldhpur to which 
these disadvantages did not attach, they think that one 
of two inferences alone is possible; either that it was 
never intended by either party that tlie sitting room 
should for any purpose other than that of registration 
be subject of sale at all, or that the vendor only included 
it because he knew that it never could become an eifeet- 
ive subject of enjoyment or occupation by the purchas- 
ers. The word “fictitious” used in Harendra v. Hart 
Dasi Debi^^'^ is not confined to non-existing properties. 
It is satisfied if the deed does not “relate” to a specified 
property for any effective purpose of enjoyment or use. 

“In their Liordships opinion, all the facts of the 
case, if not stronger, are at least as strong as those in 
either Harendra v. Hari Dasi or Bmvamath 

Prasad v. Chandra Naram,^^''‘ and, paraphrasing the 
words used in the latter case, the eireiunstances here 
leave in their minds no doubt that the parties never in- 
tended that this undivided share of this sitting-room 
should really be sold. The so-called sale was a mere 
device to evade the Begistration Act”. 

November mortgage case . — ^In a more recent ease 
dealing with the same subject-matter in the Calcutta 
High Court Justice Costello applied the principles 
enunciated by the Privy Council to a deed of mortgage 



called the November mortgage of the year 1932. The 
attempt at evasion or committing fraud on the Ee^s- 
tration law was effected in this ease by the inclusion of 
^a right to receive one-fourteenth share of the annual 
rent of one rupee of property as lessor thereof’. The pro- 
perty was provided by a person who was described as 
a professional provider of jhrisdiction pr^operty, an 
attorney who acted as a go-between and as a lav^^er for 
both tb.e mortgagor and the mortgagee. Naresli 
Chandra Pal conveyed on the same date as the mort- 
gage his interest in property described as 43|1, Euro- 
pean Asylum Lane, to one Narain Chandra Das. The 
interest conveyed was 1|6 of that property, the consi- 
deration being Es. 300 provided by the proposed 
borrower. The sum actually paid was Es. 350 minus 
Es. 50 set apart as the costs of the attorney who acted 
on that behalf. Simultaneously with, the conveyance 
of that one-sixth share in the premises from Naresh 
€‘h,andra Pal to Narain Das, the latter granted a per- 
petual lease of that one-sixth share to the vendor the 
rent reserved for the perpetual lease thus created 
amounting to one rupee per annum. Contemporaneously 
with, this transaction Narain Das completed the matter 
by eonveydng to Premsukh and his family the mortga- 
gors in the case 1!14 part of, the IjGth share of his 
reversionary right and it was really, in respect of that 
conveyance that Es. 300 was provided.- It appears 
therefore that Premsukh and his family (the mortga- 
gors) acquired by virtue of tbis transaction a reversion- 
ary interest dependent on the perpetual lease in a four- 
teenth of one-sixth share of the premises No. 43(1, Euro- 
pean Asylum Lane, in other words a reversion depen- 
dent on the lease of which the rent reserved was not 
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more than one rupee. The value was thus infinitesimal. 
The learned Judge held that the Court could go behind 
the face of the instrument whether it was a conveyance 
or a naortgage and ascertain for itself on evidence 
whether or not the property' which is said to be within 
the jurisdiction of the Court is a real property includ- 
ed in the conveyance or the mortgage as the ease may 
be fit for registration and whether it was the intention 
of the parties that a particular property should really 
be the subject-matter of the sale or the mortgage. While 
conceding that the registration could be supported 
under S. 30 of the Registration Act the learned Judge 
nevertheless held that he was satisfied under the cir- 
cumstances that it could not be said that there was ariy 
intention to treat 43|1, European Asylum Lane, as an 
effective or even an inducing part of the mortgage. It 
was not included for any effective purpose of enjoyment 
or use.20 

7. Madras. — A single Judge of the Madras High 
Court has reiterated the same principle in Karutha 
Syed Mahomed BowtJier v. Official Receiver, Coimba- 
torc,^^-^ where it was held that where the vendor neither 
intends to sell nor the purchaser intends to bny any 
particular item of property included in the transfer 
and the inclusion of sneh property is merely a device 
to evade the provisions of the Registration Act to get 
the deed registered at a particular place there cannot 
be said to he an effective registration of the deed at 


(20) B-mWi M^hta .t, Mmigal Chmd Maloo and mother^ 41 

sm. ' 

(20-a) 1937 M. 3fc:168 87. 

■" (21) By&d - Mmn/iMf v. Official 'M^cehet 

ammMUfc, 1037 '32=168 I.O. 87, _ , 


8. Where tlie Legislature, wants to avoid an eva- 
sion of its provisions it becomes necessary for it to 
embody in its statutes clear provisions so as to Tn«fe-ifr 
it impossible for such evasion and to punish the same 
where that is the object of the enacting authority {vide 
S. 65 of the Indian. Stamp Act), 
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1. Eule of harmony explained — Brett v. Brett.— 
It is a settled rule of constniction that an Act should be 
construed so as to be consistent with itself and each 
and every one of its parts should be given a meaning so 
as to lead to harmony and not to mutual conflict or 
repugnance to each other. Construction is to be made of 
all the parts of a statute and not of any one part by it- 
self.^ The principle is explained by Sir John N^icholl in 
Brett y. Brett . “The key to the opening of every law 
is the reason and spirit of the law — it is the animus im- 
ponentis — the intention of the law maker expressed in 
the law itself taken as a whole. Hence to arrive at the 
true meaning of any particular phrase in a statute, that 
particular phrase is not to be viewed detached from 
its context in the statute, it is to be idewed in connection 
with its whole context meaning by this as well the title 
and preamble as the pnr\T.ew or the enacting part of the 
statute. It is to the preamble more especially that we 
are to look for the reason or spirit of every statute, 
rehearsing thus, as it ordinarily does the e^dls sought 
to be remedied or The doubts pinporting to be removed 
by the statute and so evidencing in the best and most 
satisfactory manner the object or intention of the 
Legislature in making or passing the statute itself’. 
As has been observed already the true meaning and the 

(1) HeU. 171. 

(1-a) 3 AfW. 213=162 E.R. 157, quoted in i'edar VaWi v. Peareii 
Zal, 1932 Oudh 152 (KB.). 
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exact scope and significance of a passage in a statute 
may be found not merely in the words of that passage 
but on a comparison of the same with other parts of tbe 
statute and the intention of the legislature ascertained 
in that way.^ It is the function of a Court of law to pro- 
perly adjust various remedies in its power and to apply 
them to advance the ends of substantial justices 
Statutes are the creatures of the Legislature and the 
Legislature is presumed to be consistent with itself 
throughout the statute and where it has assigned one 
meaning to the language in one part the same may rea- 
sonably be supposed to be its meaning in the rest of the 
statute also, unless there is clear language to the 
contrary.^ 

2. Illustrations of application in Indian Courts. — 
Thus where the object of the Religious Endowments 
Act (1863) was described as the enabling of the Grovern- 
ment to divest of the management of Religious Endow- 
ments and to relieve the Board of Revenue from the 
duties imposed upon it by Regnlation XIX of 1810 of the 
Bengal Code and Regulation VII of 1817 of Madras 
Code which referred only to mosques, temples, colleges 
and religious establishments to which were attached 
rents and produce of land for their support and in S. 14 
of the same Act there was no qualification attached to 
the said institutions, it was held the latter section 
should bo read so as to harmonize with the clearly 
expressed object of the statute and could refer only to 


(2) Mver IVear CoimnisHioners v. Adamson, (1877) 2 A.G. 743 and 
]S(M'er Oo. V. Com-ptroUer of Patents, (1S9S) A.G. 576, quoted in 
Ag'hore Ckandra v. BaJnancZkbi, 1933 C. 283. 

(3) Somcshirar Baja Bam v. Manilal Bhailal, 34 Bom.L.R. 301=: 
1932 B. 210. 

(4) 0 - 7 wrar Tyah v. Ismml Tyab, 1928 B. 69. , , . 
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endowed institutions.® S. 75 (2) of the Provincial 
Insolvency Act does not allow a second appeal 
against the appellate order of the District Court passed 
in appeal from an order made by a Snh-Conrt on a 
matter specified in Schedule I; in such a case the order 
cannot he treated to come under S. 4 of the Act so as 
to enable a second appeal being filed, as such a proce- 
dure would render S. 75 (2) and its plain proviso 
meaningless and as an Act should he construed consist- 
ently with itself if possible.® In another case arising 
under the Agra Tenancy Act (III of 1926) where Ss. 44 
and 273 of the Act appeared to lead to contrary results 
the Court reconciled the conflict by holding that S . 44 
gave an option to the landholder to file a suit for eject- 
ment against a trespaser either in a Civil or Eevenue 
Court.^ Where S. 212 of the Indian Succession Act 
prohibits the establishment of the right to any property 
of a person who had died intestate without securing 
letters of administration by a competent Court and 
where S. 304 of the same Act provides that where a 
person has intermeddled with the estate he is answera- 
ble to the executor or administrator or to any creditor 
or legatee to the extent of th,e assets that may come 
into his hands, it was held that S. 304 must be read as a 
proviso to S. 212 as that would be the only method of 
reconciling the two provisions.® The word ‘building’ in 
S. 197, sub-S, (1) of British Columbia Municipal Act of 


(5) Kedar ^ath v. Pwv Lai. I) O.W..V. 229=1932 Owlli 152 

(IP.B.). 

(6) KidamH Samhamurit JtfCr v. B, Bamalrishna Tijer and oihers 
1929 Mad. 43=55 MX.J. 837=52 M. 337. 

(7) Deli Salmi Dmilat, 1927 A. 346. 

' ( 8 ) Datan Bhat Karmiji Simavafa and otherR v. Namyama Dm 
JSTaya&kas an(7‘ otherBi 51 Bcmi. 771=29 Bom.L.K, 900=1927 B. 474, 
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1914 includes the ground on wMch it stands and not 
merely the fabric without the ground.^ On similar 
grounds the word ‘appeal’ in P.P.P. CMdamhara Nadar 
V. G. P. A. Rama Nadar and other and the words, 
^Acting Advocate-OeneraV in In Be Pre-audience of 
the Advocate-G-eneraPi were given a wide meaning so 
as to make them consistent with the rest of the Acts 
in which they occurred. It was held that the provi- 
sions of Order 7, Buie 11, C.P.C., enjoining the rejec- 
tion of a plaint when the plaintiff is not prepared to 
pay the proper court-fee must be read consistently with 
the powers possessed by the Court under Order 33.1" 
The expression ‘intangible thing’ in S. 54 of the Trans- 
fer of Property Act cannot be held applicable to simple 
decrees for money or decrees for possession of im- 
movable property and having regard to the context in 
which it is used and with due regard to Order 21, Bale 
16, C. P. 0., w’hich only speaks of the necessity of the 
transfer of a decree being in writing, such an assign- 
ment must be held not to require to be registered as 
that was the only way of producing harmony and pre- 
venting discord between th,e two statutes.i^ Justice 
Snndara Aiyar held that S. 423, sub-S. 4 of the Criminal 
Procedure Code, giving power to the High Coux’t, sitting 
as an appellate Court against a conviction, to alter the 
finding in the lower Court and S. 439 giving power to 


(9) Corporation of the OUy of Victoria v. Bishop of Vanooumr 
1921 P.C. 240. 

(10) (1937) 1 M.L.J. 453=I.L.E. (193,7) Mad. 616=1937 M. 3S5 
(P.B.). 

(11) In re B re-audience of the A^voeate-Ceneml, 1932 B. 71=33 
Bom.L.E. 1500 (P.B.). 

(12) Beelikan&i v. Ktinhaytosa, 1936 M. 168=43 L.W. 380. 

(13) Shri ThaTcmrji v. Bwarilca Bam, 1935 Pat. 492=158 I.C. 276., 
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the same Ooui’t to enhance the sentence so as to make it 
appropriate to the altered finding shonld be reconciled 
with sub-S. 4 of S. 439 which disables a High Court 
from converting a finding of acquittal into one of con- 
viction by restricting the latter to cases of complete 
acquittal only.^^ In a ease arising under th,e Madras 
Estates Land Act where the question arose as to whe- 
ther the words ‘at the time of letting’ occurring in S. 3, 
Cl. (7), sub-Cl. (1) referred to the letting of the 
defendant in question, or to the original letting (or the 
letting for the first time), the Madras High Court 
construed the definition of ‘old waste’ in that sub-sec- 
tion as meaning the former as they felt that was the 
only way, of giving a consistent meaning to the differ- 
ent parts of the statute. Justice Wallace pointed out 
in the same case that the Act speaks of admission of 
ryots where occupancy right, s are created and of letting 
to tenants where they are notJ^ ^ very recent case 
the rule as to harmonizing the different parts of a 
statute was applied to the Co-operative Societies Act 
it being held that the words ‘past-member’ occurring in 
S. 42 (2) (b) of the Co-operative Societies Act, 1912 
means a past-member liable for debts under S. 23 of 
the Act as a reading of all the parts of the Act without 
taldng a detached meaning of that word led to that 
eonclusionJ® 


(14) In re K. BaU BeiSi and fom- others, 37 M. 119. 

(15) Sumkara Venh&tarainam v. Sri Maja V^mdarapn Apparao, 
M. 529. 

(16) Mmsun Muhammei v. Oo~of^miire Cr&Mi Sodet'y of 
1037 Lali. 912. 


CHAPTEE IV. 

Rule AGAIHST liTOOHVBNIBNCB, 

Unebasonableness, Injustice and Absurdity. 

1. Reasonable and wholesome interpretation to be 
preferred — Blaekstone on the rule. — The golden rule 
of construction already alluded to and the several lead- 
ing cases following that rule have always qualified it by 
adding a proviso that the interpretation should be such 
as not to lead to injustice, absurdity, inconvenience or 
unreasonableness if such an interpretation is by any 
means possible. The grammatical or the literal sense 
it has been said, should be modified, extended, or 
abridged, to avoid such inconvenience and no further.^ 
This is strictly conditioned however, by there being an 
ambiguity or obscurity in the language or its being 
capable of liearing more than one interpretation. 
Blaekstone in his commentaries gives forceful expression 
to this when he says, ‘if Parliament will positively enact 
a thing to be done which is unreasonable, I know of no 
power in the ordinary forms of the constitution that is 
vested with auth,ority to control it; and the examples 
usually alleged in support of this sense of the rule dO' 
none of them prove that where the main object of a sta- 
tute is unreasonable th.e Judges are at liberty to reject 
it, for that were to set the judicial power above that of 
the Legislature, which would be subversive of all 
government. But where some collateral matter arises 
out of the general words, and happens to be unreason- 
able, there the Judges are in decency to eonelnde that 


(1) Wm^dtirion v. Love Land^ (1828) 1 Hudson and B. Irisli Cases. 
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this consequence was not foreseen by the Parliament 
and therefore they are at liberty to expound the sta- 
tute by equity and only quod hoc disregard it. 2 If the 
language employed admits of two constructions one of 
which renders the meaning absurd and mischievous and 
the other reasonable and wholesome the latter ought 
undoubtedly to be x^roferred.^ The same would be the 
case where impossibility would be the consequence of a 
literal construction.^ Where the language nsed is of 
a generic or general character and can be applied to 
more th^n one set of things it is the duty of Court to 
so construe the general term as will not produce a 
manifest absurdity or inconvenience.^ A constrnction 
from which one’s judgment recoils cannot be a true con- 
struction of a statute.® By some imxrroxier use of the 
language it might be XDOSsible to construe a 
statute so as to lead to a mischievous result 
but the interpretations should always be made so 
a.s to carry out the object of the Legislature where the 
language can be so interpreted.'^ As was pointed out 
in a Rangoon case it is a well-settled maxim in the con- 
struction of statutes that all statutory provisions should 
he so construed as not to lead to inconvenience as there 
is a presumption that the Legislature could not have 
intended anything inconvenient or unreasonable.® Wliere 
the language is not unequivocal and more than one 


(2) 1 Bl. Com., p. 91. 

(3) Meg. v. Skeen, (1859) 28 L..J'.M.C. 91 at .'<-1 

(4) Ex parte The Vknr of Si* Sepulclioiii^, (1864 - 


(5) Yates v. Meg., (1885) 14 Q.B.I). 648. 

V. Clarence, (1888) 22 Q.B.I). 23 at 61. 

(7) Loclc v* Quee^tslmul Intestment anil. Land Morigagi- Co., 

. 461 'to 467, per ,lLcn*d Hatebarj, L.C. 

(8) Manjeebhal KMtuw and Co, v, Jamial Brothers o,m1 Co. 
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iiiterpretatioD is possible that which accords with 
reason, convenience and justice should be preferred.®'* 

2. inustra/fcions. — ^In Simhadri Venkatnarasayya 
V. Official Receiver, Godavari,^ which arose under the 
Provincial Insolvency Act before Act (X of 1930) there 
were tw^o alternative constructions open, vis., to read 
S. 53 of the Provincial Insolvency Act along mth S. 28 
(7) of the same Act ivhich declared that an act of 
adjudication shall relate back to and take effect from 
the date of the presentation of the petition on which it 
is made or to read it separately and by itself, or with 
reference to the succeeding S. 54. The mortgage deed 
that was attacked in the ease "was executed on the 26th 
July, 1920, the application for adjudication was made 
•on 25th April, 1922, and the adjudication itself was 
actually made on 24th October, 1922. The relief in- 
tended to be given to creditors would not be open to 
them if the exclusive construction were to be resorted 
to while reading it jointly with the other provisions of 
the Act would afford them the necessary relief. It was 
pointed out by the Madras High Court relying on its 
own former decisions and the views of the Calcutta and 
Allahabad High Courts that the critical date from whicli 
time should be counted was the date of the filing of the 
application and not of the actual adjudication as the 
latter depended largely on accidental circumstances 
which had no logical connection with the conduct of the 
debtor up to the time his affairs passed into the hands 
of the Insolvency Court. It was pointed out that this was 
a case of doubt where two alternative constructions were 
•possible and that which led to more undesirable and 

(8-a) Barmanand v. Smperor, 1939 Eah. 81 (F-B,). 
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anomalous results was rejected and recourse taken to 
the more reasonable and convenient interpretation.^® 
The Legislature has since clarified the position (by in- 
serting the words ‘on a petition presented’ in S. 53 so 
as to avoid the ambiguity) by the Amending Act (X of 
1930) . In another case^^ arising in the same High 
Court their Lordships had to consider the effect of 
S. 80 of the G. P. C. on suits for injunction to restrain 
a threatened injury by a public seiwant. The suit was 
to restrain the Official Receiver who was undoubtedly a 
‘public servant’ wfithin the meaning of S. 80, C. P. C.,. 
from selling properties belonging to the plaintiff' and 
the prayer was for a permanent injunction against the 
puhlic servant from so selling. The decision turned 
upon the true interpretation of the ^vords ‘act purport- 
ing to be clone’. Justice Eamesam (as Sir V. Bamesam 
then w’as) "was of opinion that as a matter of ordinary 
idiom the ■words ‘act purporting to be done’ wmuld 
ordinarily refer to past acts only and not to future acts 
unless the context extended the meaning to future acts 
also and that the suit being in resi^eet of an act threat- 
ened to be done in tlie future the section did not apply. 
Justice BeUly after discussing threadbare the gram- 
matical possibilities of the language employed in S. 80 
concludes the matter thus, ‘can -^ve suppose that the 
Legislature intended to deprive a private party of a 
remedy against a public officer which cair he enforced 
against another private party or to expose a private 
party to the risk of irrepai*able damage at the hands of 


(XO) Simhadri VenkatanaTamnita \\ Offieml Itcceivcr, GodavarL 
imi M. 826 (2)=:53 M.L.J. IKO, 

(11) K» M. Muthu A. jS. ArU'Mekaldm Glietty v. Dmifif Esq,^ the 
OMdai neeeher, 1927 M. 166=51 M.LX 671=50 M. 289. ’ 
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a public officer thoiigb means are provided for guarding 
against suck damage at the hands of another private 
party? Can we suppose that the Legislature having 
provided the Courts with the weapon of a temporary 
injunction for the protection of private rights intended 
to tie the hands of Courts for two months before that 
weapon may be used against a public officer? This 
last suggestion at least we cannot accept lightly. It 
is a well-established rule that ivhen a provision of a 
statute is susceptible of two interpretations j and, one 
of them leads to a manifest ahsurdMp or to a dear risk 
of injustice and the other leads to no such consequences, 
the second interpretation must he adopted.’ For 
similar reasons the said Court when it was faced with 
two alternative constructions both of which were possi- 
ble chose one that did not lead to an absurdity and one 
most in accordance ivith the intention of the Legisla- 
ture as could be gathered from the provisions of the 
C.P.C. read as a whole, and it aeeordingiy held that 
Order 30, Eule 4, C.P.C., applied to suits which not 
only might have been but were as a matter of fact insti- 
tuted in the name of a firm but did not apply to suits 
instituted in the names of individual partners. 
another Nagpur case^^ it was held open to the Court to 
so construe an enactment as to avoid patent injustice 
with due regard to the presumption that a Court would 
normally, i.e., except when- compelled to do so, avoid 
inflicting a palpable injustice and that the Courts are 
bound to place a benevolent construction if that is by 
any means possible without doing violence to the spirit 

( 12 ) (Vadero) Saji Dost Mahcmmad <m3 mother t. Mohandas Lai 

mother, 1926 Smd SL ' ' ' ' 

(13) Balimm SlnCkul v. Mt Sitabai Shuhul, 1935 Nag. 168. 
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of the enactment. It was aecordingiy ruled that Eult 
15 of Ordei' 33 should be read in conjunction with Eule 
7 and not with Eule 5 as it would be doing violent 
injustice otherwise. 

In Venkata Bao v. Secretary of State^^ where it 
was contended before their Lordships of the Privy 
Council that action would lie for breach of any of the 
rules including those relating to leave and pension 
(under S. 96-B of the Government of India Act, 1919) 
^manifold’ in number and ‘most minute in particularity’ 
and all capable of change, the argniment was repelled 
on the ground that the judicial control over government 
in the most detailed work of managing the services 
would cause both inconvenience and confusion and that 
inconvenience though not a ‘final’ consideration in a 
matter of construction was certainly worthy of con- 
sideration. In a recent Bombay case Beaumont, O.J., 
pointed out that while the mere personal opinion of a 
Judge as to the irrational or the unfair character of an 
enactment was irrelevant protested against the sugges- 
tion that a Judge was a mere automaton bound always 
to give out the primary meaning of the language even 
in a case where he considered the effect of such a con- 
struction led to manifestly unreasonable and unjust 
results and accordingly held that the Court was entitled 
and indeed bound to assume that the Legislature could 
not intend such a construction and to make out a more 
rational meaning which made the words more sensible.^® 


(14) (1937) 1 M.L.J. 329=64 I.C. 55=I.L.E. 1937 M. 532 (P.C.). 
Also 5. T. Eangachari v. Secretary of State, (1937) 1 M.L.J. 515=64 
I. A. 40=1. L.E. 1937 M. 517 (P.C.). 

(15) Smperor v. Sottuthhai Qorinffb'hai, 1938 Bom. 484=40 Bom. 

L.E. 1082 (E.B.). ■ 


CHAPTER V. 

Rule against Withdrawal oe Old or Conferment 
OF New Jurisdiction. 

1. Presumption against change of jurisdiction.— 
Courts of law have from ancient times been averse to 
the interference with the existing jurisdiction of Courts 
and have likewise discouraged the attempt to assume 
new jurisdiction except when in either ease the langu- 
age compelled them to do so. The Judges have always 
been known to be conservative and to be fastidious in 
preserving established laws and usage and to conform 
to old rules and practice and not to introduce innova- 
tions or new rules of practice though tendencies in that 
direction are not unnoticeable in modern times especial- 
ly in incompletely codified branches of law like the 
Hindu Law and usage. It is a sound rule of construc- 
tion however, that no Judge can take upon himself the 
province of what properly pertains to the Legislature 
or arrogate to himself authority or power which the 
Legislature does not confer on him in the clearest 
language. 

B. 'CSear language esseatial to withdraw existing 
jurisdiction. — The general presumption is against the 
construction of a statute which would oust or restrict 
the jurisdiction of a Court unless the intention is ex- 
pressed in the clearest terms or has to be necessarily 
implied. As stated in one of the English cases ‘the 
general rights of the Qneen’s subjects are not to be 
hastily assumed to be interfered with and taken away 
by Act of Parliament’ and where the language is doubt- 
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fill they should be strictly construed taking care always 
to preserve the existing jurisdiction of Courts.^ It 
was further held that a construetion was to be avoided 
which would operate to deprive a subject of his free- 
hold or common law right or to the creating of an arbi- 
trary procedure. An existing jurisdiction can be taken 
away only by the use of precise and distinct words and 
if the ordinary law of the land has to be altered it must 
be bj’' the use of equally precise and definite language.2 
Or as Lord Halsbury put it forcefully in one of the 
eases ‘If you w^ant to alter the law which has lasted for 
centuries, to suggest that that is to be dealt with by 
inference and that you should introduce a new system 
of law without specific enactment of it, seems to be 
perfectly monstrous. ’ 

3. Indian decisions leaning against ouster of juris- 
diction. — The Indian High Courts have approved of the 
above principles and have laid down in the clearest 
terms that an interpretation seeking to oust the ordin- 
ary jurisdiction of Courts should receive a strict inter- 
pretation^ and that where the language is doubtful 
Courts should lean against an ouster of jurisdiction of 
the ordinary tribunals of the land.'^ The Legislature 
does not intend to make a snhstantial alteration in the 
law beyond what it clearly declares in express or neces- 
sarily implied terms nor beyond the immediate scope 

(1) Jacob V. Brett, (1875) L.R. 20 Eq. 1 qiioted “vYith ojiprovdl in 
1939 0. 435 at 446 (F.B.). 

(2) Galsworthy v. (1860) 2 It.T. 788; see also Albou v. 

Byle, (1842) 11 L.J.G.P. 266=2 Seott (IS^E.) 241=4 M. G. 421= 
134 E.B. 172/ ' ■ 

(3) AH MuJmrhmad T, HaJcim, 9 Lain 504=1928 Lair. 121 (F.E.) 
■following Leach v. ‘ fl912 : 4 . C 305. ^ Also Prosnnno Coomar- Pant 
jChowdhry V. Koylash ChmSer Bmd ChowrViry, 8 W.E. 428 (F.B.). 

’ (4)’* Xali. 504=1928 ' Lair 121 (Jf.B.):. ' 
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and object of any statnte and an. intention to cut down 
or abolish, the existing rights must be clear and 
manifest.5 Civil Courts are /acie entitled to 

adjudicate on all civil matters and legislation that ousts 
their Jurisdiction should be carefully examined and un- 
less the civil Courts themselves are satisfied that their 
Jurisdiction is barred they will not deny Jurisdiction to 
those that seek their aid. They will not accept the 
mere ipsi dixit of the authority attempting to oust 
tlieir Jurisdiction without their being clearly satisfied 
of the same and the law definitely enjoining their non- 
interference.® Under S . 9 of the Civil Procedure Code 
the Jurisdiction of civil Courts is declared to be univer- 
sal except in the case of suits the cognizance of which 
is expressly or impliedly barred and it is on those who 
deny the jurisdiction of a civil Court to allege and prove 
facts which exclude such Juidsdiction. It was thus 
pointed out in a recent Lahore case that the vested 
rights in a Court cannot be curtailed or circumscribed 
hy any limits by speculations or even interferences de- 
pending on individual inclination and the only way that 
could be done was by the employment of vmequivoeal 
language to that effect. The right of the civil Court 
acting under S. 16 (2) of the Punjab Alienation of Land 
Act (Xm of 1900) was not in any way restricted or 
cxrrtailed on account of provisions of S. 12 of the same 
Act and the civil Court could accordingly exercise its 
fullest power under S. 16 notvdthstanding anything the 
owner of the land might do under S. 12. To hold other- 
wise would open the door to fraud and abuses of th,e 
worst kind and would successfully permit the owner to 

(5) JOiuda Bixx Y. Pfwjo,. 1930 S. 265 (!P,B.). 

(6) M. G. Ba Lab v. K, T. Vo-operaiim Society, 1933 Bj 124. . 
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deprive his creditors of the only method open to then 
of realizing their dues from him.'^ 

4. Jimsdiction of Oivil Courts to interfere ■witl 
arbitrary proceedings of local bodies.— The questioi 
whether the Jurisdiction of a civil Court is barred oi 
still inheres in it often assumes importance in the cast 
of suits filed questioning acts done by local authorities 
or special tribunals created under special statutes whici 
are declared by the statutes to be final so long as the 
formalities enjoined by those statutes are substantially 
complied with.. The use of the word ‘final’ in Buie 2g 
of Sell. lY (Taxation and Finance) of the Madras Dt. 
Municipalities Act was held by the Madras High Court 
to refer to the proceedings before the Municipality and 
was not intended to shut out the Jurisdiction of civil 
Coui'ts.8 Following the same principle Justice Venkata- 
suhba Rao ordered refund of profession-tax levied from 
th,e shareholder of a company in regard to the dividends 
received by him after the company of which he was a 
shareholder had been assessed to companies’ tax as 
such a levy was contrary to the terms of the same 
Municipal Act.^ Similarly civil Courts assumed in- 
herent Jurisdiction to set aside the imposition of a 
licence fee where they found that it was unduly exces- 
sive and out of proportion to the trouble and expense 
taken by tb,e Corporation in issuing licences and con- 
trolling trades as the levy was not according to the 


(7) D&puty Comini^ioner, Jhmig v. 'BluKhmim and 

liak 38 (F.B.). ^ 

(8) ValH Ammal V. The, Corporation of Madras, 38 M. 41=:23 Mi. 

i.j. 531 . ; ' ' ' ■ " ' 

(9) Bri Majo, Modmf Venkada Narasimkamo BaMdnr \\ Chairman, 
Mumcixml Co%f.noilf MadaBOfTmfet, 68 M.L.J. 162=58 M, 949—1935 

,M. m (2)*, ^ ' 
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spirit of the Aet.io ^ licence fee of Es. 100 for an in- 
offensive article like ground-nut was considered unfair 
discriminatory and opposed both to the letter and spirit 
of the Municipal Act An arbitrary assessment by a 
local body can always be challenged in a civil Court 
vlieie such aibitrariness is established^^ and generally 
speaking- all assessments which are partial, unequal, 
discriminatory and oppressive and tend to gratuitously 
interfere with the rights of a subjeet.is The proviso 
“except as provided by this Act” occurring in S. 73 of 
the Madras Hindu Religious Endowments Act which 
was capable of two constructions was given the less 
natural meaning of “contrary to the provisions of this 
Act” as that was the oufy construction which avoided 
the contingency of the jurisdiction of civil Courts being 
excluded altogether in a matter of greatest importance 
to a private individual in establishing his private 
rights. 

Statutes which contain provisions which declare 
decisions passed thereunder to be ‘finaP have often 
raised difficulties as to whether they are really and 
truly ‘finaP so as to oust the jurisdiction of the civil 


(10) Coi'poiation of Madras v. Messrs, Spencer # Oo,^ 57 M.L.J. 
71=1030 M. 55=52 M. 764. 

(11) Municipal Council, Kiimhakonam v. Messrs. Mally Bros,, 61 
M.L.J. 748, following* Kruse v. Johnson, (1898) 2 Q.B. 91. 

(12) 'Municipal Board of Te^pur v, Ahdul Hamid, 40 C.W.Is^. 337. 

(13) Crif^e Y. Johnson, (1898) 2 Q.B. 91. 

(14) Vythilinc/a Bandar asmmadlii v. Temple Committee, 1931 M- 
801=54 M. 1011=6.1 Af.L.J. 815. 



— {siciiiaes out on tiie genera 

seieme of the legislation in question. The genera 
rule appears to be that if a person’s liberty or property 
is interfered with under the powers conferred by thf 
statute, a cause of action lies in a civil Court excep' 
where such a right is expressly or by necessary impli 
cation taken away by the statute. Where there is nc 
infringement of a common law right no question ol 
ouster of jurisdiction of the civil Court aihses for there 
can be no ouster where there is prima facie no Jurisdic- 
tion. This is particularly true of cases where the 
right or status itself is created by statute. As the 
learned Judge points out the negative character of the 
phraseology adopted by the Legislature as in the Local 
Boards Act and District Municipalities Act and the 
Eevenue Recovery Act is an indication that redress can 
always be sought in a civil Court except where it is 
harred in the clearest terms. It was thus held that a 
anit lay foi a declaration that the Collector proceeded 
on a wrong basis in the calculation of the land-cess 
payable by the Zemindar though S. 86 of the Madras 
Local Boards Act (under w’hich the cess was levied) 
declares the decision of the Board of Revenue ‘final’ 
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in the matter, as that ‘finality’ only applies to further 
appeals to the statutory authorities hut does not oust 
the jurisdiction of civil Courts. Justice Wadsworth 
relying on the same principles came to a contrary eou- 
elusion in Bamcmatha v. ArtmaclialmtB^ where he held 
that S. i tj of the Madras Hindu Religious Endowments 
Act (II of 1927) indicated that the special machinery 
of appeal set up under S. 43 of the Act conferring finali- 
tj' on the appellate decisions passed in appeals by 
dismissed village officers was intended to oust the juris- 
diction of civil Courts to question the propriety of such 
orders. To the same effect was the judgment in Khan 
Bahadur H. M. and D. H. Bhiwandiwalla and Co. v. 
Secret ary of State^^ which was a ease under the Sea' 
Customs Act. Referring to S. 188 of that Act which, 
made every order passed in appeal under that section 
final subject to revision under S. 191, Justice G-entle 
observed that when a statute has provided a remedy 
for a wrong, that remedy should be followed and re- 
course to civil Courts is not permissible as the remedy 
given by the Act amounts to an ouster of jurisdiction 
of civil Courts. His Lordship distinguished the case 
from others where the civil Courts’ jurisdiction was 
preserved by the observation that there was no proviso 
(in the Sea Customs Act) enjoining the fulfilment of 
the requirements of the Act which found a place in the 
other Acts. 

Where the proviso to S. 67-B (2) of the (xovern- 
ment of India Act, 1919, enacted that any Act made by 
Grovernor-Creneral was to come into operation 



Ill an ordinary civil Conrtd^ In another case it wi 
held that the optional right given by a statute to go i 
a special tribunal did not exclude the jurisdiction < 
civil Courts for it was pointed out that to hold the coi 

trary would be a dangerous and an alarmin 
proposition .20 

6. Special Tribunals to observe rules strictly and d 
natural justice._In Bombay the rule was laid down tin 
the presumption in the matter of jurisdiction wa 
m favour of giving jurisdiction to the highest Courts an 
a rule encroaching on such jurisdiction should be cor 
strued strietly.2i In another case it was held tbs 
where the confiscatory rights of a special tribnuj 
whose adjudication was declared to be final under th 
provisions of a special Act were involved the Goverr 
ment could not have immunity from the civil Courts an. 
at the same time disregard the provisions of the Se: 
Customs Act under which the tribunal was formed. I 
the ..Special Tribunal has operated it was said i-n n 
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well and good. But if ■■ there . h,a's^ '. in ^act : 

been a decision by sncb a tribunal arrived at in the 
manner provided in the Act then the tribunal has not 
operated and the bar to a suit does not exist. A real 
adjudication by the special tribunal is necessary .22 The 
test in all such eases has been held to be whether the 
tribunal has ascertained the facts and the law and has 
acted fairly and in good faith; after listening to both 
sides.23 As enunciated by Viscount Haldane, L. C., in 
IiOGCil GovBTn'Mewt Board v. A.rlidg6^^ Those whose 
duty it is to decide must act judicially dealing with the 
question referred to them without bias giving each of 
the parties an opportunity of adequately presenting 
their case. The decision should be come to in the spi- 
rit and with the sense of responsibility of a tribunal 
whose duty it is to mete out justice”. It should act 
honestly and by honest means reach just ends. Where 
tliere is no express guidance it shm;ld devise methods 
of judicial procedure not necessarily those of the Courts 
of justice but those which conduce under all circum- 
stances to natural justice. Where such adjudication is 
wanting on the part of special tribunals the inherent 
jurisdiction of civil Courts is not barred but revives 
into play. 

7. Jurisdiction of revenue Courts to be limited to cases 
specified by statute. — Section 77 (3) of the Punjab 
Tenancy x4.ct which enjoins a civil Court to return 
a plaint where it discovers in the course of the trial of 


Secretary of State far India, 4f; B. 22]. 
L.G., in Soard of Bdueation v. Mioe, 


(22) Gams}]. MaJiadev v. 

(23) Fer Lord Lorebnm, 
(im) A.C. 179. 

(24) (19].'.) C. 120. 





(20) Chet(z V. ^aijd 

( 1 ) AH Muhammad 
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,«vil Court ^ad jurisdiction to determine wheth^ tlie 
passed by ^the liquidator were competent or no.s 

fe. _.oa ot the Chota Nagpur Tenancy Act is no bar to a 

«mt by one set of tenants against another set of tenants 
to recover possession of lands as S. 130 of the Act to 
wliien the former has reference refers only to proceed- 
ings between a landlord and a tenants It was uoint 
ed out that civil Courts should be particularly on their 
gnaro so as to gee that their Jurisdiction was in no wav 
ousted except when the language strictly warranted it 
liie Federal Court of India has on similar grounds 
retused to revise an order of the High Court holdino- 
that a Court could not by the exercise of inhereirt 
powers extend its appellate Jurisdiction or increase its 
revisional authority over subordinate Courts.s 

9. The appointment as an Additional District 
Judge under S. 26 (1) of the Central Provinces 
Courts Act cannot be implied from an appointment as 
an Insolvency Judge under the Insolvency Act as the 
provisions of an Act conferring jurisdiction for a parti- 
cular purpose could not by implication affect or modify 
tlie provisions of an Act creating a status for general 
pui-poses.6 There was nothing in the Sind Encumber- 
ed Estates Act (S. 5) which put it in the power of a 
debtor to oust the Jurisdiction of a Court by applying 
for protection under the Act at a late stage of the 
proceedings after the property has been sold out and 


(3) Ji. {r. I^a Luh V, K. T, Co-optmtwe Society, 1933 K. 124, 

(4) pyamd Mcnjhi v. Qoletm. Manjhi, 50 I.C. 454. 

(5) rtmuimfki Btmrafi v. Secretary of SUte and another, 1938 Jj\ 

■ (6) Madlm Sm Deo Mao r, Mago md others, 1923 80. 
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•create a chaos to the serious prejudice of both, i 
auction-purchaser and the judgment-creditor^ 

lOi. Jurisdiction not to be usurped. — ^If Courts a; 
reluctant to part with any part of the jurisdiction i: 
heriiig in them equally reluctant would they be to usui 
a jurisdiction which is not legitimately theirs and tb 
presumption in all eases is that a Court cannot assum 
jurisdiction which is not conferred upon it by expres 
and clear language. 

In Shat'da Band v. Basudevmumd^ & majority o 
the Full Bench, differing from the view expressed b;; 
the Chief Justice held that the inherent powers of tht 
Supreme Court of Calcutta were not conferred by the 
Indian High Courts Act of 1861 and that the 
High Court accordingly had no jurisdiction over 
legal practitioners in regard to their professional 
or other misconduct except such as was con- 
ferred upon it by the Legal Practitioners Act and 
the Bar Councils Act and no costs could be recovered 
from a vakil except as provided for in S. 35, Civil Pro- 
cedure Code. The ease arose out of the application 
filed by an advocate for attachment of the money de- 
posited by a party in the High, Court (as security for 
appeal to the Privy Council) which the High Court held 
to be repreh,ensible. Again a Full Bench decision of 
the Patna High Court® held that when an enactment 
■stated that no suit should lie in any cml Court it meant 
that no suit lay on any ground whatsoever including 
the ground of fraud. The reason for the rule was 
stated to he that in such cases the object of the Legis- 

(7) Shewalram v. Gnndmonal, 1S27 8. 2"3, 

(S) 32 A. 610=1930 A. 225 (F.B.). 

(9) Sarehrislma Sen v. V-meeh Cluimh-u Initt, 6 P.L..J'. I. 

C. 962=1921 Pat 193 (P B:). 
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lature was that questions relating to the right of 
tenants in backward tracts such as the Santhal Par- 
ganas should be decided by officers who have better 
knowledge of the people and with a greater speed and 
finality than usually attaches to civil Courts. So far 
as the question of fraud is concerned, which has been 
held to vitiate the most solemn of transactions the 
authority of the decision may be open to question but 
on other grounds it lays the general law as to the dis- 
inclination of correct interpretation to allow a Court 
a jurisdiction which it does not clearly possess. In 
KJmda Bux v. Panjd^^ the matter was clearly stated by 
the observation that it was no doubt the characteristic 
of a good judge to amplify his jurisdiction where the 
words of a statute allowed it but that a good judge 
would become a bad citizen if he attempted only to 
snatch jurisdiction by a strained interpretation of the 
law. 

11. New Jurisdiction carries new right. — ^Where 
a new jurisdiction is conferred on a Court however as 
a matter of fact it impliedly grants the Court on which 
the jurisdiction is conferred powers to do such acts aiid 
adopt such measures and means as may be necessary 
for the proper execution of the same.^^ As Viscount 
Haldane put it when a question is referred to an estab- 
lished Court without any more qualification, the ordin- 
ary incidents and procedure of that Court including a 
right of appeal attach to the same .12 Court which 
acquires a new jurisdiction acquires with it all the 

,, (10) 19.30 Sind 265 (F.B.)., vljl 

(11) Yasinali Mirdha v. Sadfia Govlm. Chaudhun, 4Yl Cal. 354 at 

;,;364==:19,2B:':Ga!v::,.118.. .... :'vx 

■ (12) National Telephone Co,, .Ztd^ N: Generah Xim^) ' 

:A.C. L.XK.B. 1197. 
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necessary eousequences that flow therefrom. 

^0 ot the Madras Hindu Eeligious Endowme 
which empowers a District Court to order del 
properties empowers it also to remove obstruct 
f delivery IS On similar gr. 

_ ‘ e at subject to Ss. 109 and 110 of th^ 
Procedure Code there is a right of appeal to th 
ouncil against the decision of the High Cour 
matter referred to it for its dedsion tmder S 5] 
i-udian Income-Tax Aet.^^ 


V. DesikaehwiaT 

„ ^^oretary, Boora of Bevenm (1 

Madras MwpoH Co., 18 L.W. 392=1924 M 63 


65 M.L.J. 315=1933 M, 


, Madras v. The 
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CHAPTER VI. 

RuiiB AGAINST CONFLICT WITH InTBENATIONAL EaW. 

1. Wbat is lEteTEational Law, — Viscoiuit Sanksy 
has ably STiiiiined up the real nature and the full content 
■of what is known as International law in a recent ease 
reported in In re The Piracy Jure QentkmJ The 
learned Judge observes that International laiv is deriv- 
ed from treaties between various states, the Municipal 
Acts of Parliament, the decisions of Municipal Courts 
and above all on the opinions of juris consults and test 
book writers on the subject. His Lordship further 
remarks in the same ease, ‘It is a process of inductive 

reasoning In the strict sense International 

law has still no Legislature, no executive, and no judi- 
ciary though in a certain sense there is now an Inter- 
national judiciary in the Hague Tribunal and attempts 
are being made by the League of Nations to draw up 
Codes of International law. In embarking on inter- 
national law one is in the realm of opinion’. It is a 
body of opinion which has not . yet crystallized into any 
definite shape but is ‘a living and expanding Code’ be- 
coming more and more solid with the advance of each 
century and. extending its sphere of operation and in- 
fluence, e.g., during the last few years a large body of 
international law has grown up dealing with aerial 
warfare and aerial transport. In seeking to under- 
stand what is the most authoritative position in Inter- 
national law on any point it is permissible to attach, 
value to a prevalent consensus of views or to pick and 
select the better views. International law has no 
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means of trying or punisliing 
it, sucii punishment being 
of Municipal law. 

2. Conflict with Intemational 
It has long been a well- 
in terpi’etation of statutes that 
as its lang 
to be inconsistent 
or as is generally stated with the 
established 
is irresistibly clear 
of Courts to 
does not harmonize 
other eases where it 
tvithout offending 
ing nations inter se, it is alw 


ig crimes committed 
left entirely to the t 


Law to be avoided 
■recognized principle in the 
— ; every enactment so far 
uage permits should be so construed as not 
or in conflict vith the law of Nations 
comity of nations and 
rules of International law. If the language 
or unmistakably plain it is the duty 
give effect to it notwithstanding that it 
with International law but in alt 
is possible to interpret the same 
g established rules of the law govern^ 

ays the practice to inter- 
pret them so as to be in consonance wflth the same.2 Sta- 
tutes are prima facie territorial and prima facie apply 
to and govern the subjects residing within the territorial 
limits to which, they relate extra territorium jus dicenti 
■impnne non paretur.^ The Legislature has power to pass 
laws controlling primarily its own subjects, natural 
born or resident whether temporarily residing or per- 
manently domiciled and its laws should be construed 
as having been passed for the benefit of subjects owing 
aUegianee to the laws and whose interests the Legisla- 
ture is under an obligation to protect.^ No tax or^duty 
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can therefore be imposed on aliens who also reside 
abroad as ordinarily speaking the power of a country 
ends with legislating for its own subjects all over the 
world and foreigners within its jurisdiction and no fur- 
ther .5 It by no means follows that where the Legislature 
intends to legislate and legislates in regard to foreign- 
ers out of its jurisdiction the judiciary can refuse to 
execute the orders or decrees of the Legislature.® Thus 
in E. B. Croft v. Sylvester Dumpli'if their Lordships of 
the Privy Council while unwilling to pronounce upon 
the actual distance seaward up to wliieh a state could 
extend its jurisdiction h.eld that it had long been recog- 
nized that for certain purposes ‘notably those of police, 
revenue, publie health, and fisheries’ it could enact 
laws affecting the seas surrounding its coast seaward 
to a distance exceeding the normal limits of its terri- 
tories. It was thus held in the above case that the 
Dominion Parliament of Canada could legislate for the 
seizure of a vessel registered in Canada for a distance 
of 12 miles from the sea coast of that Dominion. Their 
Lordships further say that when once it is a topic of 
legislation vithin the competence of the Dominion 
Legislature, e.g., one pertaining to the peace, order and 
good government of Canada or within the list mention- 
,ed in S. 91 of the British North America Act it is bind- 
ing on the Courts of that Dominion and can be en- 
forced therein even though contrary to the principles of 
International law as Imperial legislation was binding 
on the Courts and could not be challenged as ultra 


(5) Cope V. Doherty, (1858) 4 K. & J. 367 at 375=27 L.J. Cli. 600. 

(6) The Amalia, (1863) 32 L.J.- Ad. 191 at 193. , , 

(7) 1933 P.C. 36=37 L.W. 528=143 I.C. 91. , . , , 
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Onlj' ^ if it is. possible , consistently ' witb tin 

ordinary canons of construction to come to a differen 
conclusion a conclusion consistent with inter 
national law should be resorted to.® The reason foj 
the rule is that a sovereign power is always presumed 
to respect the subjects and the rights of all other 
sovereign powders outside its territory.^ 

3. People outside Jurisdiction of Civil Courts. 

Amongst people over whom ordinary civil Courts ha’i’e 
no jiirisdietion according to International law may be 
mentioned foreign sovereigns, ambassadors, a foreign 
army and so on and general words nsed in the statute 
of any country are generally restricted so as to exclude 
them in their interpretation. lo There are several cases 
under the English and American law where general 
words were so restricted so as not to conflict with gene- 
ral principles of international law. In one case an 
Act of Parliament authorized the seizure and prosecu- 
tion of all ships engaged in the slave trade but it was 
held the same could in no way affect the foreigners or 
their rights aceming under established laws of 
nations.il It was said that the prohibition against slave 
trade though based on principles of justice, equity and 
good conscience was intended to be applied to British 
subjects but could not be enforced against foreigners.!^ 

4. Dominions and Colonies.— What applies to 

sovereign countries applies with equal force to eonquer- 

(7-a) Mortensen v. Peters, (1906) 8 F. (.J.C.) 9.1^ ~ 

(8) Colqu^iom r. BrooTcs, (1889) 14 App. Cas. 493 at .10.3 aiul .104 
=S9 L.J.Q.B. 53 at 57 and 58. 

(9) Seg. V. Jameson, (1896) 2 Q.B. 42.5=65 L..T.M.C. 218. 

(10) Maxwell! Interpretation of Statutes, Cfh. VI, S. 2, p. 127. 

(11) Maxwell, 7tli Ed., p. 128. 

(12) Ibia. 
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ed or settled countries. The Colonial and Indian Legis- 
latures have their powers expressly limited by the Acts 
of Parliament creating them and are circumscribed so 
far as their legislative power is concerned within those 
limits. Within these limits however, they are neither 
agents nor delegates of Parliament and have plenary 
powers of legislation as large and extensive as those of 
the Parliament creating it. The Courts themselves 
have a right to determine whether the powers so grant- 
ed by Parliament are exceeded both, by the affirmative 
terms of the Act of Parliament creating them as well 
as by any restriction arising from necessary implication 
or by any variation in the Act of Parliament creating 
the Legislature, and when once the assumption of Juris- 
diction to legislate is found in favour of the established 
Legislature the latter has full and uncontrolled power 
to legislate within those limits.^® La Hodge v. Beg?-^ 
where the contention was raised that the local Legislature 
of Ontario was in the nature of an agent or delegate 
and that the local Legislature must exercise its powers 
itself and cannot delegate them to others on the prin- 
ciple delegatm non potest delegare the Judicial Com- 
mittee of the Privy Council held that the local Legis- 
latures are in no sense delegates or acting under any 
mandate from Imperial Parliament. 

5. indian Law. — In the Indian Law th,e above had 
come in for consideration specially in construing clause 
12 of the Letters Patent which confers Jurisdiction on 
the High Court only in eases where the defendant at 
the time of the commencement of the suit ‘shall dwell 


Bwah, (1878) 3 App. <&s. 889 at 904, 905. 
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(15) 12 Bom. 507. 

(16) 12 52'2c=r41 Ij,T, 46=28 W.B. 334. 

(17) 17 Bom. 662. 

(18) Jamo Hassan hy his agent Ahme’S :Bsa t. BatcJin KamanAu 

and another^ 45 471=1924 M. 158. But see Annamalai Cliettp 

V. Murugei^a €hdtp,‘2^ K 544=30 I, A. 220=7 C.W.lSr. 754=13 M. 
B'.J. 287=5 Bom>B.B.:',404 .'(P.C.). 


162 TWE I¥2?BBPBBTA!riOH OP INDIAN STA!I!OTES. [OHA] 

or carry on business or personally work for gain’ witl 
in the limits of the metropolitan city where the Hig 
Court is situated. Where the cause of action for a sui 
arose out of jurisdiction and the defendant who was 
foreigner also lived beyond the jurisdiction of a Oour 
and did not personally work for gain within the terri 
torial limits of the High Oonrt bnt carried on bnsines 
through an agent with.in such jurisdiction did the Hig] 
Court have jurisdiction or w^as it deprived of the same 
It was originally held by the Bombay High Court ii 
Kessowji Damodar Jairam v. Khimji Jairmi^ whic] 
arose under the Bombay Small Cause Courts Act tha 
prima facie Courts exercise jurisdiction over the sub 
jects of a country or the residents therein and tha 
though the language might be broadly worded to inelud< 
foreign residents, it should not be so interpreted rely 
ing mainly upon the judgment in ex parte Blain.'^^ Th< 
Anew expressed by Scott, J., in the above decision was 
dissented from in a later decision of the same Higl 
Court in Girdhar Damodar v. Kassigarf-’^ wherein Sii 
Charles Sargent, C. J. and Starling, J., held the langu 
age of the statute made it sufficiently clear that the 
carrying on of business through an agent within the 
jurisdiction of the High Court was sufficient to confei 
jurisdiction on the same. As Was pointed out in 8 
Madras case,i8 where the enactment itself confers juris- 
diction on foreigners there was no need to travel beyond 
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the terms of the statute and import prineiples of iatet'^ 
national law into the matter. It was pointed out that 
el. 12 of the Letters Patent conferred jurisdiction on 
three classes of persons and it was impossible to con- 
strue ‘defendant’ to include foreigners in two out of 
three classes and not in the third when they all occur 
in the same sentence. English authorities were held 
to be no certain guide in the matter as the language of 
the statutes conferruig jurisdiction in both cases was 
’wddeL different and the Supreme Court rules confer- 
ring jurisdiction on English Courts differed in sub- 
stance from the rules of the Indian statutes. 

Under the Matrimonial Causes Act, 1857, though 
the Act does not expressly make ‘domicil’ the test of 
jurisdiction, it was applied in a case relating to disso- 
lution of marriage based on practice derived from 
principles of private international law the object of 
which was to prevent the scandal that would otherwise 
follow of a man and woman being man and wife in one 
country and strangers in another.ia Justice Martin 
of the Bombay High Court however, refused in a Pull 
Bench ease,20 to construe the word ‘reside’ as meaning 
‘domiciled’ in interpreting S. 2 of the Indian Divorce 
Act, 1869. 

6. Right to exercise jurisdiction and validity of 
such exercise in foreign countries. — A distinction should 
however be drawn between the right of a Court to 
exercise jurisdiction and the validity or enforceability 
in other countries of a decree passed by a Court on 
subjects or matters beyond the territorial limits of the 


(19) Wilson T. Wilson f L.R. 2 F, aEcl B. 435. 

(20) Wilkinson v. Wilkinson, W2Z E* -321. {F.B*)* - 
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Court passing such, a decree. A Court may I 
entitled to exercise jurisdiction over a particular mai 
ter under the law of the country to wMeh it belongs br 
whether it can also be made the foundation of an actio: 
in the Courts of a foreign country is a different mattei 
The only principle of international law which is rele 
vant in regard to the former question is that where th 
langtiage permits of more than one construction i 
should as far as possible be construed so as not to hi 
in conflict mth principles of international law; wher* 
however the language cannot be harmonized with suel 
piinciples it is nevertheless the duty of Courts to giv( 
effect to the wording of the statute though the tribuLls 
of other countries might refuse to recognize such adju- 
dication or give effect to the same .21 

7. {Capacity to give effective judgment — ^Test ol 
valid Jurisdiction. — In one case, however, it was held 
that if a Court has no power to give an effective judg- 
ment against a foreigner it cannot properly entertain 
a claim against him and cannot assume jurisdiction 
over him. 22 ^ The reasoning of th,e thing was stated to 
be that it is a fundamental principle of international 
jurisprudence that the sovereign of a country acting 
through the Courts thereof has no jurisdiction over any 
matter with regard to which he cannot give effective 
judgment or which he can render effective only by 
interference with the authority of a foreign sovereign 
or the jurisdiction of a foreign Court, 23 ‘effective 


11 Srimngapatmm Srinimsammthy, 

aeo ’Doonger&i Aiehar v. SaHhTioy Pragji and others, 1927 Sind 
(23) Bieey,: oitvCioBflifel of Laws, Srd Bd., p. 40. 
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judgment' being’ defined as one wbich a sovereign has 
authority to enforce against the person bound by it. In 
the Sind ease it was found that any judgment that 
might be passed would not be effective either as a 
judgment in rent or in persoimm as both the person and 
property were outside the jurisdiction of the King- 
Emperor and as he xvas a resident of Kathiawar and 
his property also was situated therein. 

8. The general rule as regards jurisdiction over 
foreigners in Indian Law was stated by Lord Selboume 
in a Privy Council case that went up from the Calcutta 
High Court.24 The general rule underlying all inter- 
national jurisprudence is that the plaintiff has to follow 
the Court of the defendant, (a^ctor sequUw forum 
rei) all jurisdiction being properly speaking territorial 
and attaching to the residents so long as they continue 
to reside within a territory as also to immovable and 
movable property within the said territory. In matters 
relating to status or succession governed by domicile 
it exists as regards those who are domiciled or who 
were domiciled during their lives within a territory. 
'As between different provinces under one, sovereignty 

the legislation of the sovereign may distribute 

and regulate jurisdiction: but no territorial legislation 
can give jurisdiction which any foreign Court ought to 
recognize against foreigners who owe no allegiance or 
obedience to the power which so legislates.’ 'In a 
personal action to which none of these causes of juris- 
diction apply, a decree pronounced in ahsentum by a 
foreign Court to the jurisdiction of which the defendant 


(24) Gurdyal Sing y. Baja of FarWlcot, 21 I. A. 171=22 C, 222 
C,). Seo also Chrisrtien v. Delanney, 26 Cal 931; Ka&sihn Mamoojee 
Isuf Mahomed SuUiman, 29 Cal. 509. : ■ , 


166 THE INTEEPEBTATIOiT OE INDIAN STATUTES. [CHJ 

has not in any way submitted himself, is by internation 
law a nullity. He is under no obligation of any kii 
to obey it, and it must be regarded as a mere nullity, I 
the Courts of every nation except (when authorised 1; 
special local Legislation) in the country of the forum 1: 
which it was pronounced’. An ex parte decree fc 
money in the Faridkot State in subordinate alliaiK 
with the Grovemment of India against a person wh 
was for some time an employee, who, at th,e time th 
action was brought however, had left it and was dom: 
eiled in another State was held to be null and voi 
and of no effect in a British Indian Court. In one cas 
however, where a suit was filed, at Baekergange on th 
strength of an ex parte judgment of the Queen’s Bend 
decision of the High Court of Justice of England an( 
where the validity of the decree was attempted to b' 
impugned on the ground that the defendants did no 
reside within the territorial limits of the English Cour 
and that the latter had accordingly no jurisdiction ovei 
the subject-matter of the suit, their Lordships of th( 
Calcutta High Court repelled the argument on tin 
ground that the defendants were subjects of the 
sovereign of both of England and British India anc 
although not resident in England the defendants were 
residing in British India and the judgment of the Eng- 
lish Court was accordingly not a nullity. 25 Subjects of 
the British Crown are subjects not only to the jurisdic- 
tion of Indian Legislative Councils but also the supreme 
legislative authority of the British Parliament. So 
far as criminal matters are concerned the principle of 
International law is that every person in a foreign 

state) is punishable by the laws of that state provided 

■ , ' ' ^ __ ^ 

■ (25) Sardnr Bmg y. of Fwri^lcot^ 28 Cal. 641. 
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those laws are in conformity with 'those sanctions of 
I justice which all civilized nations hold' in commoBL^ and 
do not contravene rights acquired by treaty by the 
conntrv^ where assistance is songht.^ In the case of a 
protecting and a protected country the jurisdiction of 
Courts to punish criminal offenders depends upon the 
I terms of the treaty or treaties between the two 
I countries.. . , , 
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BOOK III. 

CHAPTEE I. 

CONSTRUCTION OF SOME SPECIAL STATUTES. 

OoirSXETTCTION OB' PbNAL STATUTES. 

.1. iPenal Statutes to be construed strictly. — It ; 
a long accepted rule in the intei-j)retation of penal stj 
tutes that they should be construed strictly the rul 
being based on the solicitude of the law for the libert 
of the person and the security of the property of 
subject. The rule only means that where there i 
ambiguity or room for more than one construction sun 
construction should be placed on the language of i 
penal statute as would be favourable to the accused o: 
the person charged or complained against. Whert 
there are two possible interpretations one of whiel 
would mitigate the penalty and the other aggravate it 
the former should prevail.^ The law is jealous of th( 
liberty of the subject and Courts should always in cases 
of doubt lean against any construction of penal law 
which is oppressive to the subject.^ As Lord Abinger. 
C.B., has pointed out in Henderson v. Sherhorne^ “the 
principle that a penal law ought to be construed strictly 
is not only a sound one but the only one consistent with 
our free institutions. The interpretation of statutes 

(1) SUa-esheimer v. W. # IP. FavlTcnw, US., (1901) 2 Oh. 552=70 
L.J.Oh. 800=85 L.T. 322=49 W.E. 708=17 T.L.E. 735 followed in- 

Emperor y, Ahm^d, 1926 S. 273 (I’.B.). See also Kandev Co-opera1ive 
Agency v. Virdharalt 1937 Bom. 266 at 271. 

(2) ^angachtifiar v. Venlcatasami Chetty, 40 M.L.W. 834=:67 

873 ..:'/'' 

/ - (3) 150 E.B. 743=(1836) 2 M.. & W. 236 at 239. 
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lias always in modern times been highly favourable to 
tbe personal liberty of the subject.”^ As Justice 
Ounliffe has pointed out in Netai Chandra Jana and 
others V. Emperor^ in a country where there is no major 
Act such as the habeas corpus on the statute book 
statutes which curtail personal liberty ought to be con- 
strued with more than usual strictness. The primary 
object of all interpretation being the promotion of the 
object of the statute and to give effect to its real intent 
its words should be so interpreted so as to effectuate 
that intention. A plain and a reasonable interpreta- 
tion as opposed to a far fetched or strained meaning is 
to be preferred so as in no way to interfere vffth the 
liberty of an individual except to the extent provided 
for in the statutes. To find that a case is within the 
intention of the statute its language must clearly say 
so and it wmuld not be permissible to include a crime 
until ill the ambit of a statute simply because it is of an 
equal atrocity with another crime which is specified in 
the statute. It is not permissible to put a forced con- 
struction on the words of an act on the ground that 
there is a slip or causus omissus in it ox on the ground 
that it must have been prima facie intended to be in- 
eluded in it and was omitted to be so included only by 
mistake. A person charged with an offence or a penalty 
has a right to say that the subject-matter of the com- 
plaint although included within the words of a statute 
is not within the spirit of the enactment. The correct 
rule of law is that penal enactments should not be ex- 
tended by a favourable construction and it is essential 
that the thing charged should in all cases be included 

(4) Kliairati Bam, In re, 1031 Lah. 476=12 Lah. 635. 

(5) 1936 a 529. 

22 , V'/' 
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not only within the four corners of the language of 
statute but also within its actual spirit. When bo 
these conditions are satisfied the ordinary rules of i 
terpretation applicable to all statutes become applieal; 
to penal statutes as welLs They have then to be co: 
strued like any other instrument according to the fa 
common sense meaning of the language used and tl 
Court is not to find or make a doubt or ambiguity in tl 
language of a penal statute w^here a similar doubt c 
ambi^iity wmuld not exist in any other instrument. Pc 
criminal enactments to become applicable it is essentif 
that the Court should be satisfied that the spirit of th 
Act has been violated and that the language include 
the offenee.7 Strictness of interpretatioir, hoivevei 
does not imply the straining of the language on the sid' 
of the complainant or the subject accused or chargee 
nor is it to be understood as implying that all suel 
statutes should be viewed with suspicion with, a desire 
to arrive at a hostile conclusion nor does it warrant the 
putting of a restricted meaning on words and a wanton 
misreading of the statute and a misunderstanding 
of its purpose and intent. An intelligible description 
of the offence must be clearly found in the language and 
it should not be necessary to spell it out after a loiig and 
elaborate train of reasoning. When due effect is given 
to each word in a penal statute on the basis of the 
maxim verha aliquid operati dehent,^ one has to see 
wdmther the language makes sense and imports an 
■offence or a penalty. An equitable construction which 


(6) Byhes T. Mmt ‘The Gamlei’, (1871) L.B. 4 P.C 184 

per James, L.J. ' 

(7) Srett V. Solin^on, L.R. 5 C.P. .503 at 51.3 and 514. 

(8) Words ought to have some operatinn. 
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is soinetiDies resorted to in civil esses is not permissi- 
ble in tlie construction of penal statutes; that is, the 
inferential existence of offences not provided for in its 
language and whieh the statute has omitted to enact hv 
inadv eirtence or mistake would not be pennitted in 
criminal law. Where there is a real causm omissus^ 
•even though the omission may appear to he unintentional 
it is not permissible for courts to make up for such 
omission. Words have to be read as pointed out already 
according to their plain meaning and it is not the 
province of^ interpretation to make up the deficiencies 
of the Legislature^. The rule is equally applicable 
whether the omission flowed from forgetfulness or was 
intentional. ISFo ease should be held to fall within its 
language which does not come within the reasonable 
meaning of its terms as well as its spirit and scope^o. 
As pointed out in London County Council v. Aylcs Bury 
Co.p- ‘where an enactment may entail penal consequen- 
ces no idolenee must be done to its language in order to 
bring people within it but care must be taken that no 
one is brought witliin it who is not within its express 
language. To determine that a case is within the in- 
tention of a statute its language must authorise the 
Court to say so. It is not admissible to carry the prin- 
ciple that a case which is within the mischief of a 
statute is within its purpose so far as to push a crime 
not specified in the statute because it is of equal atrocity 


(9) Crawford v. Spooner, (1847) 4 M.I.A. a792'=6 Moo. P. C 1 
(P-C.). 

(10) M-mieipal Committee, Multan v. Simi Kishan Chanc^^ 1927 
Lah. 276. 

(11) (1898) 1 Q.B. 106=67 L.J.Q.B. 724=61 J.P. 759=77 L.T. 
440. See also undock Co v. Brown, 1936 E-B. 45 (Q) quoted -witli 
approval in Ismail Panj-u v. Bmp^ror, liK6 N. 137. 
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or of a kindred character with those which are enaete< 
If the Legislature has not used words sufficiently con 
prehensile to include within its prohibition all the case 
which fall within the mischief intended to he preventec 
it is not competent to a Court to extend them. 

2. Fair Interpretation — The Modem Eule. — 

modern times, however, when the rigour of penal lawi 
has been considerably reduced and their administra 
tion attempted to be made more humane than in ancien 
times, the rule as to the strict construction of pena'. 
statutes as understood in former times has been con- 
siderably modified and its rigidity and unbending nature 
made more flexible. The rule has come to mean no more 
than that such statutes are to be fairly construed like 
every other statute according to the legislative intent 
expressed in the statute itself or arising out of it by 
necessary implication the benefit of the doubt being 
ahvays given to the accused or the person charged in 
cases where there is a fair and reasonable doubt. The 
distinction betvreen a strict construction and a liberal 
or what has sometimes been called a beneficial construc- 
tion is being narrowed gradually and the tendency is 
to subject both of them to the same general rules of 
interpretation and attribute the difference if any to the 
intention and the object of the Legislature than to any 
intrinsic or material difference between one class of sta- 
tutes and another. The ascertainment of the legisla- 
tive intent is the paramount and primary considera- 
tion in both eases. As was pointed out in Salmon v. 
Duncomle,^^ it would be a very serious matter to hold 

(.12) See al&o Mishan Cliander Miner v. Banlcii Behari Lai, 25 0. 

,160; Munioipal Council , Tanjore v. Visvanafka Ban, 21 M. 4 and 
Bam^nlafay v. Chhindmara MmiidpaXity, G I.C. 431. 

(13) (1886) 11 A.C; 627=55 L.J.P.C. 69=55 L.T. 446. 
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that when the object of a statute is clear it should be 
reduced to a nullity by the draftsman’s unskilfulness 
or his ignorance of the law and in such cases the Courts 
have gone even the length of supplying a causus omissus 
to effectuate the clear but ill-expi’essed intention of the 
Legislature.^^ 

3. Indian Fenal Code exhaustive.— The penal 
statutes in India are for the most part exhaustive and 
self-contained and contain within them elaborate defi- 
nitions and explanations which render the assistance of 
outside rules and principles superfluous for a large part 
of them. The Indian Penal Code is one of the most 
exhaustive Codes of penal laws and devotes a full 
chapter towards its interpretation clause while an 
equally large part of it is devoted for the general excep- 
tions which withdraw acts which would otherwise 
be offences from that category. Its elaborate para- 
phernalia has been designed, it is said, to prevent cap- 
tious Judges from wilfully misunderstanding the Code 
and cunning criminals from escaping its provisions. 

4. Mens rea in Indian Criminal Law . — Mens rea 
or a guilty mind has from the earliest times been held 
to be the essential requisite for the proof of a crime. 
Actus non facit reum nisi mens sit rea ■. An act does not 
make a man guilty without a guilty intention. There is 
generally no room for the application of this doctrine in 
the Indian Penal Statutes as their terms are precise and 
contain within themselves the precise and particular 
■elements that go to make up the offences referred to in 
those statutes. Where the doctrine of mens rea is 
intended to come into operation and a guilty mind 

(14) B'mfperof v. Woor Maho'med;^ 1928 Sind 1=22 S.L.B, 157=105 
l.G. 433 (F;B.). ' : ' '' ' 



ueemea essential tor the proof of an offence the St 
tate itself uses words Uke ‘knowingly,’ ‘williugh 
‘fraudulently’, ‘negligently’ and so on. In eases wto 
it IS not an essential element of the offence forming tl 
subject-matter of any penal law it is omitted and tl 
mere commission of an act or the failure to do it ai 
deemed enough to bring the person charged within if 
language. In the first of these cases mens rea has t 
be proved by the prosecution to establish the offenc 
which it desires to bring home to the accused and i; 
other eases It may or may not form a ground of defenc 
and where it so forms even, it has to be established b; 
the defence. In cases where the statute require ai 
intention to be proved as an essential part of the crim< 
the prosecution must faU if it is not proved. To sucl 
eases the general defence that is advanced is the absenci 
of mem rea or as is generally put in the language of 
Indian Criminal Jurisprudence, a hona fide claim of 
right or the honest and reasonable belief entertained 
by the accused of the existence of facts which, if true, 
would make the act charged against the accused an 
innocent one. 

5. Penal Acts.— There are again a large class of 
penal acts created under the Provincial as well as under 
the Imperial Acts which are really not criminal but 
which are prohibited by the levy of a penalty in the 
interests of the public. To such a category belong 
offences against Revenue. ArlnltAratiA-n a«+c 
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when on public grounds it is introduced as an element in 
the offence or the prohibited act or occurs in the 
language of the statute itself. 

6. Examples outside letter of the Penal Acts.— A 
few examples drawn from decided cases on the penal 
laws of India would illustrate and amplify several of 
the^ principles enunciated above in general language. 
It is impossible even for an exhaustive code lilce the 
Indian Penal Code to provide for all contingencies or 
to define all terms and expressions which may fall to be 
considered or interpreted in detecting whether a parti- 
cular act falls within the definition of a penal statute 
or no and there must always be eases which would call 
for the assistance of the interpreter which are not 
covered or included within the four corners of a Code 
or any penal enactment. Thus it is criminal to cause a 
miscarriage under S. 312 of the Penal Code though it 
is not so to prevent conception though the latter is eon- 
sidei'ed by a large section of public opinion to be an 
equally reprehensible act. A nurse or an ayah may 
have 'the care of a child’ under S. 317 but she cannot 
be convicted of an offence under that section as it only 
applies to a person who has undertaken to support and 
maintain a child. The word ‘leave’ in the same section 
has been held to mean not the mere relinquishment of a 
child but desertion mth the idea of abandoning it to its 
fate. The word ‘child’ has not been defined under the 
Penal Code and has been construed in its plain and 
popular meaning as an infant which has advanced 
beyond the stage of , being mere foetus and which has 
secured an independent existence which generally 
happens after a period of about seven months after 
conception. ■ - , . 
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7. Madras eases. — ^In Madras it lias been bt 
that S. 40, Indian Penal Code, clearly implies that 
S. 149 of the same enactment the word ‘offence’ on 
covers offences punishable under the Code and does n 
include an offence under special Acts as those und 
S. 126 of the Indian Bail ways Act or S. 7 (c) of tl 
Martial Law Eegulation^s on the ground that a Orina 
nal Statute has to be rigidly intei^preted. In anothi 
ease the same Court laid down that S. 30 of the Ev 
dence Act was a very exceptional and extraordinar 
provision as it enabled what was not ordinarO 
evidence to be used as evidence against the accuse 
and that in construing such a provision of law themear 
ing should not be stretched one line beyond the neces 
sary intention and that if two interpretations wer^ 
grammatically possible that should be chosen which i; 
more in the interests of the accused persons, that whicl 
would give less scope for extension of the meaning anc 
the scope of words, in a word a stricter and narrowei 
construction instead of the more loose or literal impori 
of the terms used. It was accordingly decided that 
the word ‘confession’ could not mean the confession of 
any offence in the world or of any offence that may be 
disclosed by the evidence but only of the very offence 
of which more than one person is tried jointly It 
was said in the above-mentioned case that to intei-pret 
the word ‘confession’ in any other sense would be to 
accuse the Legislature of using loose language in a 
matter of great importance. 

8. Oases from otber Courts. — ^In a case from 
Bengal it was held that S. 146 of the Bengal Local Self - 

(15) FmawurT Afhaimi and others^ In ve, 1925 M. 239=20 L,W. 
914=86 I.O. 28S. 

(16) ’Beriammm Moopan^ In re, 59 M.L.J. 4T1* 
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•dovomiueiit Act of 1885 wMch. speaks of a, suit against 

'members of any District Board’ bad no application to 
a suit against the District Board itself and the shorter 
period of limitation prescribed for the former had no 
application to the latter as it wonld be straining the 
language to say that the words were intended to indi- 
cate something other than what they say.^^ iphe pro- 
visions of S. 20 of the Factories Act (in Bombay) 
which prohibits 'the employment of a woman or child’ 
^in the part of a factory for pressing cotton in which a 
cotton opener is at work’ was held not to be fulfilled if 
there is a door made in a partition between the portions 
of the room and the door is shown to be open at a 
particular time or although shut was not locked or 
other effective means were taken to prevent its being 
opened by a woman or child wishing to get to the press 
room.18 A majority of the Full Bench of the same 
High Court decided that a 'citation’ issued to a person 
under 8. 147 of the Land Eevenue Act (U.P. Act III 
of 1901) was not a summons, notice or order which the 
recipient was legally bound to obey on the ground that 
where there was an ambiguity or reasonable ground for 
doubt in interpretation that should 'be adopted which is 
most in favour of the person to be penalised It was 
pointed out in the above case that the draftsman had 
the word 'summons’ before Mm but he deliberately 
chose to use the word ‘citation’ instead. The Allaha- 
bad High Court has held that a penalty cannot as a rule 
be enhanced in appeal by mere implication of language 


(17) AUen Mathemson v.. Chairman of ^ the ^ Bistriat Board of Man- 

hlmm^ m I.C. 74:9; ' , 

(18) B. JV”. Gamadia and amther j. JSImperor^ 19^6 Bom. 57,.. 

(19) Emperor t. 1930- .Alt, 2^5— 52- 



, ■■ -OF ■ statutes. 

and the word ‘vary’ in the Income-Tax Act, 1922 f S 
cannot mean ‘enhance’ in th,e absence of a clear indi 
tion to that effect 20 In another ease it held that 
word moveable property’ is large and comprehens 
bnt not comprehensive enough to include the body o^ 
human being dead or alive.^x a marriage process! 
IS neither a religmus procession nor a public assembla 
m hin the meamng of the terms of a licence grant 
mder the Arms Act which required special authors 
tion from a District Magistrate for going armed to 
tair, rehgious procession or other public assemblage 
The Rangoon High Court has held in Ma Fou r. 3. 
Skmve Thm^ that where the effect of a legislation sn 
as Order 33, Rule 5 (a) was to penalize an applicant 
forma pauperis for a defect of .form the legislatu 
must be strictly construed -and not in disfavour of tl 
applicant and ordinary principles of amendment app] 
cable to the substance of the plaint should also be he] 
applicable to pauper applications. S. 5 of the Ohu 
Marriage Restraint Act (1929) which penalizes ‘wh 
ever performs, conducts or directs any child marriage 
refers to the actual marriage ceremony and not to an 

negotiation, preparation or any other act preliminar 
to such marriage.24- 

9. Indian decisions to illustrate fair interpretation.- 
The tendency of modern times to be liberal in the cor 
Struction of even, penal statutes where the intentio 


(20) Barbnshm Bag, In le, 1931 All. 401=53 A. 679 

(21) EmyeTQr y. EaimMin, 25 A. 129^. * “ * 

(22) Seth BatMshm v, Emperor, 1928' N 219 

:(2B) im ^ ^ ■- 
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of th,e Legislature appears to be clear and not to per*- 
I mit the rule of strict construction to degenerate into a 

‘ willing abandonment of even an offender who comes 

!. within the spirit of an enactment on a too narrow eon- 

i: struction of the language is exhibited in decisions of 

the Indian Courts. In Molainappa Goundcin v. 
Emperor^^ it was pointed out that the right to prose- 
cute under the Penal Code cannot be impliedly taken 
away by provisions of another statute like the Local 
i Boards Act. Justice Wallace held in another case 

I that the words ‘alter the sentence’ in clause 26 of the 

i Letters Patent (which, permits of a review when there 

; is a decision on a point of law amounting to a misdirec- 

1 tion) clearly include setting aside the same and direct- 

I ing an acquittal on the ground that a decision not to 

j state the law is equally a decision as one stating it. ^ The 

I learned Judge proceeds further and makes the some- 

i what fantastic' statement that ‘the statement of 

I nothing or nonsense’ is equally a decision within the | 

■ meaning of that clause. Chief Justice Schwabe of the 

same High Court laid down in another case xmder S. 379 
of the Penal Code^ that if the ‘taking’ under that sec- 
' tion 'was under a colour of right of & bona fide claim. 

I :the taking was not dishonest or felonious. It was im- 
material whether the claim was good or bad. The word 
i /‘property’ referred to in Ss. 415 and 420, Indian Penal 
i -Code, does not include immoveable property though, it 
! 'includes a Certificate of having, passed an . examination,® 

' ■:A- married woman was held to have been ‘taken’ away 

I (25) 1928 M; 1235=62 M. '79=i:55'M.L.J. 715. 

I (1) 0. Z. ]S'.'S'im3<irega Jyer.'%.M'mpsror, 19S0. MM 249 (F.B.). 

I M , . (2) A* . Srinivamiu. Eeddiar md .another v. Crovinda Goundattp 

I ' 192'3 M. 239‘=44' M.L.J. 138=71' X.CV ■'798. 

I (3) Queen-Empress v. Abdul Ahad, (1882) . 6. , 



. ^ ^ biioiign me prisoner ■ 

not take her from her husband’s house but the won 
herself left it voluntarily and met the accused aft 
jards on the ground th,at the section was intended J 
le protection of husbands and the ‘knowingly’ o’oi 
away wuth the wife of a married man was an oifenc 
If a man is liable for being whipped if he commits 
ottenee equally liable would he be when under the ten 
of a statute he is deemed to have committed the offen 
hough in fact he has not committed but only abett 
^le offence .6 In the Municipal Gommittee, Multan 
Bmi Kwhan Cliand^^^ tlie omission of tlie word ^re-ere< 
in S. 172 was held to be a catisus omissus and that tl 
•omission was not intentional and there was no reas( 
not to penalize a ‘re-erection’ w^hen the first erecti( 
of an encroachment or structure is penaHzed TI 
provisions of S. 476, Or. P. Code, give a riaht of arm. 
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behalf of the Council, the Court should be disposed to 
view with great disfavour any infraction or breach of 
the law as the object of the provision was to prevent 
conflict between interest and duty that might arise.® In 
another’ Calcutta case the contention that ‘anything 
,done ’ in S. 80 of Ordinance X of 1932 does not include 
‘penalties’ was overruled it being held that the words 
‘anything done in pursuance of any provision of Ordi- 
nance II should be deemed to have been done in pur- 
suance of the corresponding provision of Ordinance X’’ 
were very comprehensive and covered and were intend- 
ed to cover the case of penalties inflicted under Ordi- 
nance II7 It was pointed out that completed transac- 
tions acquired rights, and penalties incurred during 
the currency of a statute are not in the absence of any 
language to the contrary unenforceable and do not be- 
come inefSeacious by the mere fact of the cessation in 
force of a statute and that this principle had acquired 
statutory recognition in the Interpretation Act of 1889. 
In the ease of express repeal, the rule being based 
on considerations of convenience, reaspn and justice 
was held applicable to eases of expiration of a statute 
by efiiux of time. It was held on the above principle 
that S. 21 of the Ordinance II of 1932 authorising the 
imposition of sentences of imprisonment extending for 
a period of two years was within the competence of the 
Indian Legislature and the question whether it was the 
intention of Parliament in limiting the duration of an 
Ordinance to a period of six months to limit also the 


(6) Satyendra Kmmr Das y. The Chairman of the Municipal Com- 
missioners of Dacca, 34 C.W.N. 972=1931 C. 288. 

(7) Togendra Chandra Toy v, S^uperintend^nt of Dwm Dim Spoioial v,. 
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sentence of imprisonment that might be passed nn 
the same to a sentence that has to espire on the exi 
of the Ordinance was answered in the negative Th 
was nothing in S. 72 of the Government of India’ Act 
justify such a contention as it would lead to the abs- 
result that not only would the powers of Courts 
restricted to passing sentences of only 6 months’ du 
tion but that in a ease tried on the last dav of the Oi 
aanee the Court would not be able to pass' any sentei 
other than one of rising with the Court. The cone 
Sion had only to be stated to point out its absurdity a 
was an illustration to show how strange would be 1 
results achieved by the improper extension of the ri 
of strict construction. All construction should 
brought in line as far as possible with common ser 
and if the intent of the statute is not apparent from t 
words themselves it ought to be presumed such as 
consistent with reason and justice. It was likewi 
fallacious to contend that ordinances being enacted 
meet emergencies must be presumed to be inoperatr 
after the emergency was over. The Patna High Oou 
has laid down that in all legislation which provides f< 
pubKc control of privately owned property for munic 
pal or sanitary purposes where the words are m 
defined in the enactments themselves they should recei^ 
a construction based on an examination of the gener; 
objects of the Act and so as to harmonize with the tenc 
of the whole Act.8 The Lahore High Court has poin 
ed out in one ease the distinction between civil an 
criminal appeals and revision petitions and has poini 
ed out that while in the matter of a civil appeal wher 
the period of limitation expires, a valuable righ 

(8) Aim Sauf y. Sanarsi Lai, 1032 Pai. 281=13 P.L.T. 461 
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accrues to the respondent of which he cannot be depriv- 
ed lightly, in the ease of crirainal appeals or revisions 
no question of valuable right to the crown arises and 
provisions relating to the same should therefore be 
liberally construed.^ In a copyright case that arose 
for determination in the same High Court it was laid 
dow that all laws which put a restraint on human 
activity and enterprise must be construed generously 
and in a reasonable spirit and under the guise of a 
copyright a plaintiff cannot ask the Court ‘to close all 
avenues of research and scholarship and all frontiers 
of human knowledge’. On the above principle the later 
publication of Dashmesh Partab of the defendant in 
the case was held not to be a copy or a servile copy of 
his earlier work (which he had sold to the plaintiff 
some time earlier) within the meaning of the Copyright 
Act, 1911, as that the former represented a more 
‘maturer art, a greater wealth of detail in depicting 
events and superior imagery’ and contained fresh 
incidents and details which are the result of research 
made by the author.i® 


(9) Bwrtu Singh v. JSmperor, 59 1,0* 556. 

(10) Kartm Sing v. Zadha 1934 Lah. 777=16 Ir. 103. 


CHAPTEE II. 

OOJTSTEUCTION OF PiSCAL StAOTTBS. 

1. Interpretation of Fiscal Statutes a Practical i 
— ^IVTiat applies to penal statutes applies witii eq- 
force to fiscal statutes, tli,e latter creating a restra; 
on tlie enjoyment of property and the former deali 
with restraints on the liberty of the person. Proper 
speaking it is not as though the ordinary rules of int( 
pretation are inapplicable to any particular kind 
statutes but that where there is a doubt or possibili 
of more than one construction being placed upon the 
language it has long been established that they shou. 
be construed strictly so as not to impose more burde 
on the person affected than the language clearly ind 
cates. As it has been put, in diihio, you should lea 
against a construction which imposes a burden on th 
subject. As Lord Tenterden put it in The Hull Bog 
G o. V. Browne, a tax cannot be deemed to be impose* 
for the benefit of a subject without a plain legislativ* 
declaration to that effect. The most authoritativ* 
statement of the law may be said to he contained ii 
Partington v. Attorney-GeneraP- where Lord Cairns 
summarizes the legal position thus, ‘ the prin- 

ciple of all fiscal legislation is this. If a person sought 
to he taxed comes within the letter of the law, he must 
be taxed however great the hardship may appear to the 
judicial mind to he. On the other hand, if the Crown 
/seeking td Teeover the tax cannot bring the subject 

(1) (1860) L.h, A S.L. 100 at 122. 
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witMii the letter of the law, the subject is free, how- 
ever apparently within the spirit of the law the case 
might otherwise appear to be. In other words if there 
be admissible in any statute, what is called the equitable 
construction, it is not admissible in a taxing statute, 
where you simply adhere to the words of the ‘statute’. 
There is nothing like an a priori liability in a subject to 
pay any tax. A tax payer has a right to insist upon a 
literal construction of the status being adopted 
irrespective of how it may effect the tax-gath,erer.2 It 
is not permissible to assume any intention of the Legis- 
lature in regard to a taxing statute. There cannot be 
assumed to be any governing object which a taxing 
statute is intended to obtain except to impose a tax and 
hence the primary question in all such acts is to see 
whether the same is expressly imposed and whether the 
words have reached the subject of taxation. The 
object of taxing statutes is not necessarily or even 
generally concerned with the legal meaning of words 
unless where they are used as words of art.® All 
charges on the subject have to be imposed by clear and 
unambiguous language, a language that is perfectly 
clear and free from doubt for in a sense they all operate 
as penalties.^ The art of interpreting special statutes 
imposing a burden on a subject is not an exact science 
but a practical art and the cases that, arise have to be 


(2) Fryee v. Manmouith SMre Canal and Mailway Cob., (1879) ^ 
A. a 197 at 202 and 203=49 L.J. Ex. 130 at 134. 

(3) Smeltwig Company of A^astralia v. Commissioners of Inland 
Mevenue, (18^6) 2 Q.B. 179 at 184=65 L.J.Q.B. 513 at 514. 

(4) Cliford Y. Commissioners of Inland Mevemie^ (1896) 2 Q.B. 

1S7 at p. 192=65 L.J.Q.B. 582 At BSB. . , . : " 

24 ' ' ' 
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general principles or principles of common la 
invy Council on strict construction of Fi 
s atutes.— The Pnvy Council has laid do^Tii that ta 
ion to be effective must be imposed by clear words a 
^ It IS opposed to principles of sound judicial e 
struction of fiscal statutes that any addition should 
made to the words of a statute in a generous sni 
avmg effect of accelerating the process of gradi 

as stated m a more recent case^ that the sections of 
csing S atute ought not to be pressed against the t 
ajei eyond the plain intendment and the defini 
purpose evidenced by the language emploved bv f 
Legmla ure. The language ought in no ;ase io i 
strained nor should an attempt be made to supp 
oiaissioiis.^ All asRpa.QAp lo .t . 
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tial justice does not require interference and when 
on the other hand it would suffer from its operationd^ 
Statutes imposing pecuniary burdens or any other 
charges must use the clearest and the most unambigu- 
ous language and where there are technicalities to deal 
with, they should be strained in favour of the subject 
if they are to be strained at alld^ Courts are not con- 
cerned with the intention of the Legislature in dealing 
with: fiscal statutes nor with the spirit of the legislation. 
The Court has to look merely to the letter of the law 
unless the contrary appears from the language of the 
enactment itself.^^ The scope of the Income-Tax Act 
cannot be extended by analogy nor can a beneficial or 
equitable construction be placed upon it to prevent a 
real or supposed anomaly. 

3. Beneficial Construction. — The doctrine of strict 
construction is also sometimes denominated as the rule 
of beneficial construction. It is the same doctrine 
looked at from a different or from the opposite stand- 
point. Where the interpretation is limited to the words 
employed without their extension to matters which 
might have been in the contemplation of the Legisla- 
ture but which have not been described in sufficiently 
clear or comprehensive language the result would un- 
doubtedly be beneficial to the subject. Neither the 
strictness in the one case nor the beneficial nature in 
the other are absolute in themselves but conditioned by 

(12) Ter Mansfield in Johnson, v. Smith, (1760.) 2 Burr. 950=97 B. 
E. 647. 

(13) 1937 OTidh 416. 

(14) Commissioner of Income-tax, Bihar an3 Orissa y. Kameshwar 
Singh of Darhhanga, 13 Pat. 336=1934 P. 178. 

(15) (Bhagat) Jivan Das and oth&rs v* I. 'T. Commissioner, Lahore^ 

10 Lali. 657=1929 L. 609 (P.B.), ■ 
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the initial ambiguity < 
tation which render tl 
ed out by the Madras 

is at all ambig? 

most beneficial to the 
to its income by a 
surplus funds cannot in 
exercise of a profession 
sioiial income^® 

Madras District 
manner in construing 
of ‘possession’ 
estate a definite share 
a definite area 
the notification as ‘ 
definite fraction as well 
such a construction would 
English, language, 

Fees Act under 
was a fiscal enactment i ' 
strued and a fairly reasonable 
anomaly should be placed 
Bench decision of the 
general rule 
was afSrmed it ’ — 
tations subject to which tb,< 
practice. It 

(16) MdduTa 2?G-vcstanam 

SI M. 301=54 M.L.J. 625. 

‘Uttnlcottai Co-operative S( 

(17) Notification of t 
September, 1921. 

(IS) Suhramania lye^ 

- , t., , 

U.3. 217=1924 ,,M, ; 430 


r the possibility of dual inter] 
e same necessary. It was po: 
High Court that if the langur 
igHous it must be interpreted in the mam 
— J subject and that a small additi 
temple made by the investment of 
any sense be said to be t 
or the earning of a prof* 
within the meaning of g. 93 (1) of t 
Municipalities Act of 1920. In h 
■g a fiscal notificationi7 ^Mch spo] 
of ‘a fractional share of part of a 
within defined boundaries m 
was held to come within the terms r 
a fractional share’ covered both 
as an indefinite fraction and a 
in no way do yioleiiee to tii' 
It was pointed out that the Court 
which the above decision was passec 
—1 and ought to be liberally con 
) construction avoiding as 

on its language.iS ' In a pull 
same High Court^o while the 
as to the construction of taxing statutes 
was pointed out that there were limi- 
e rule had to be applied in 
was stated that to ascertain in the first 

Munidpamy, 1928 M. 569= 
t-wppn GomiSa Chettiar y. 
604=(1937) 1 M.L.J. 640. 
f India, No. 358, dated lOti 

v. Sama Ayyar, 1927 M. 1002=54 M.L.J. 67. 
Corporation of Madras, 47 M. 262=46 M. 



IlJ COSrSTEUCTION OF FISCAL STATUTES. 189 

instance whether the language was susceptible of two 
equally opposite constructions, the ordinary rules of 
construction had to be applied. The rule did not mean 
that words are to be unduly restricted against the tax- 
ing authority but all that has to be done is to look 
merely at the language employed, making no room for 
any intendment and always remembering that there is 
neither equity nor presumption in regard to a tax and 
that nothing has to be read in or implied in regard 
thereto but close attention has to be paid to the langu- 
age used.20 As was pointed out in another leading 
ease^i it is not quite accurate to say that special canons 
of interpretation govern fiscal statutes and that while 
it no doubt fell to the duty of a Court to ascertain the 
subject-matter to which the statute was intended to be 
applied, it was not open to the Court when that was 
done to narrow or whittle down the operation of the 
Act by seeming considerations of hardship or of busi- 
ness convenience or the like. 

4. Summary of the legal position — The whole 
position has been somewhat clearly and briefly put in 
the form of a few proposition in a Patna case.22 

(«) If a person on whom a tax is imposed comes 
within the letter of the law, he must pay the tax how- 
ever great a hardship it may appear to the judicial mind. 
(ii) If the Crown seeking to tax a subject cannot ' 
bring him within the letter of the law, the subject is free 
however much within the . spirit of the law the 


(20) Cape Bran'^y Syndicate v. Inland Bevenue Commissioners^ 

<1021) 1 K'.B. 64. " ■ — : . , , ^ 

(21) Attorney -General t. Carlton Ban% (1899) 2 Q.B. 158. 

(22) Bepnty Commissioner, Singhnhhwn ' T. \Jagddishelmndra Deo, 
# I.cl. 513=6 4li: 
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case may be. (Hi) Mo equitable eonstnictiou is 
missible in interpreting a fiscal statute. 

5. Burden of proof on the Crown.— The Oro^ 
fails if a case is not brought within the M^ords of 
statute and any such defect in a statute if diseovei- 
can be cured only by the interference of the legislatu 
and not by a benevolent construction in favour of tl 
Crown.23 ’^Yhere a condition precedent is laid dov 
for the imposition of a tax, the tax cannot be levied t: 
the act is done, the burden of proof being always on tl 
authority imposing the tax.24 It is not permissible i 
eases where the language of a statute is ambiguous, i 
extract^ out of that ambiguity a new and an adde 
obligation not formerly cast on the payer.25 

6. Motive irrelevant in Taxing Statutes,— Th 
motive of the assessee or the tax payer in attemptini 
to circumvent the incidents of a taxing statute is per 
fectly legal so long as he is within the letter of the lav 
and a Court of law is not entitled to take snch motives 
into consideration in deciding a question of interpre 
tation.i It is open to a subject to take advantage ol 
any camouflage that the law allows or does not forbid 
and the Court cannot attempt to disregard th,e form of 
the claim and attempt to look at the substance of it.2 
It is also immaterial thqt a device or subterfuge is re- 
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not eoneerned witli that aspect of the matter if such a 
procedure is permissible under the law.® 

7. Illustrations.— Where under S. 6 of the Income- 
Tax Act it is stated that income from business is asses- 
sable to tax only if it is not ‘agricultural income’ the 
order of things cannot be reversed and agricultural 
income held to be only income which is not business 
income.^ Where accordingly an assessee takes a 
usufructuary mortgage from a mortgagor and leases 
it back again to that person receiving rent from him th,e 
rent is not assessable to income-tax. The Madras 
Central Urban Bank, Ltd. and the Madras City Co- 
operative Bank were both held to be companies liable 
to pay company tax under S. 110 of the City Municipal 
Act of 1918 interpreting the same in a broad spirit and 
accordingly exempt from payment of profession tax 
mider S. Ill of the same Act.^-®- A stipulation to remu- 
nerate a pleader in advance is a necessary part of the 
vakalatnama and not a separate agreement as contem- 
plated by S. 5 of the Stamp Act and the vakalatnama 
constituted one indivisible contract and was according- 
ly chargeable rrnder Art. 10, Schedule II of the Court- 
Fees Act.® Where one is doubtful ' as to whether a 
fixed or an ad valorem court-fee is payable it is reason- 
able to refuse to pay an ad valorem court-fee till it is 
decided that it is so expressly payable.® Where the 
Bengal Court-Fees (Amendment) Act of 1922 came 


(3) Bholaram # Sons v. Bmperor, 193^ LaE. 530=15 Lak 501 (S. 
■B.).’"- 

(4) CommissioneT of Income-iax t, XbrahMnMa^ 1928 M. 543=51 M* 
455=54 M, L. J. 524 (F'.B.). 

(4-a) Central TJr'ban Bank v. Maflras C&Tpdrdtionf 1982 M. 474 at 
482=62 M.L.J. 720. 

(5) BadJia GoMnda y. Bam Brahma, 1936 0. 814. 

(6) Shihan v. Abdul Alim, 1930 0. 787=:34 C.W.IST. 1129=58,,Q. 

474. . . ' ■ 
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into force in 1--4_1922 betwec, tile date of applioal 
for probate and its grant it is the original Act and 
the amendment that applies 7 It is the privilege of 
assessee that he should not be taxed without a proi 
investigation of his income and in spite of the w 
powers vested with Income-tax authorities under i 
Act it could never be the intention of the framers 
the Act that the mere word of the Income-tax Offi( 
should be final and such a proposition cannot be sr 
ported without a clear language in the Act to tl 
effeet.8 The meaning of S. 22 (4) read vdth S. 23 (' 
IS not that the power of an Income-tax Officer should 
allowed to hang like the sword of Damocles on the hej 
ot the proposed assessee to be applied at any time 
shut out an enquiry by the appeUate Court and for tl 
acceptance of the Income-tax Officer’s word as tl 
final word.9 The Assistant Commissioner of Iiicomi 
tax has no authority to enhance income-tax in a 
appeal under Ss. 28, 31 and 32 of the Act and the word 
affirm, cancel,^ vary’ were held not to include enhanet 
ment by implication in construing the language of 
fiscal Act like the Income-tax Act.w A notificatio' 
issued under the Madras District Municipalities Act o 
1884 was held to be insufficient to legalize the levy of ; 
property tax under S. 81 of Act V of 1920 in th( 
- same province.^ The de finition of “assessee” in S. i 

(S) In the matter of Z^chTiman JE^rasad^ Baboi 7 ?nn r* 

1930 All 49, . , Oawnfove 

(9) lUd. . ‘ ' 

An. sg 
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(2) of tlie Income-Tax Act applies only to a living 
person and not a keir or a legal representative-^^ Tke 
criterion in determining wketker income is agricultural 
income or no is to test its source in its proximate ratker 
tkan its ultimate significance nor is tke taxing autkori- 
ty concerned Vvdtk tke intention of tke assessee in mak- 
ing tke investment.13 Property purckased in tke 
Punjab from profits received in Britisk Baluckistan 
cannot be said to be received in Britisk India and is not 
tkerefore assessable as siick.^^ Tke particnlars of tke 
oral contract constituting tke title of tke aUot- 
ter do not fall witkin tke definition of a conveyance 
witkin tke meaning of S. 104 of tke Indian Companies 
Act.^® A local autkoiity is not empowered under tke 
Municipal Acts creating it to impose excessive license 
fees simply because tkey are authorised to levy such 
fees. Accordingly Schedule 2, Chapter 15, B. 2 of tke 
Bangoon City Municipal Act (VI of 1922) is ultra vires 
and invalid; tke intention of tke statute was only to 
charge a fee wkiek would save the corporation from 
being out of pocket by reason of duties and liabilities 
imposed upon it by tke Act of tke supervision and re- 
gulation of private markets.^® There is a judgment 
of tke Madras High Court to the same effect in Corpo- 
ration of Madras v. Messrs. Spencer and Co.^'^ The 


(12) Commis'sioner of Income-tax, Bombay v. C. Meid, 1931 

B. 333=:55 B. 312=33 Bom.L.B. 383. 

(13) Commissioner of Income-tax, Bihar and Orissa v, Kamcshwar, 
1934 Pat. 17S. 

(14) Simdar Das v. Crown, 3 L. 349'=1923 Lah. 14 (P.B.). 

(15) Banta Sid^gh v. Kahan Singh, 15 Lah. 501=1934 Lah. 530. 

(16) Municipal Corporation of Bangoon v. Sooratee Bara Basaar Co,, 

1927 ’B. 183. _ 

■„(17) 57 M.L.J. 71=1930 M. 55=52 ' M. 704; 
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riglits of appeal , granted under Eevenue statutes should 
be construed in such a fashion as to enable full advant- 
age being taken of the same and no conduct of the 
executive ought to be enabled to diminish the full 

period of limitation allowed to the assessee.^s 
ordinary bicycle with a motor wheel which may be 
affixed to or detached from the bicycle itself as the rider 
chooses is neither a motor car nor a motor cycle and 
cannot be taxed as either such unless a clear notification 
bringing it within the terms imposing additional lia- 
bility by way of tax is obtained, 

7. Unduly narrow and absurd construction to be 
avoided. — That a strict construction does not warrant 
a too narrow or absurd construction of the language 
even in a fiscal statute is illustrated in the decision 
reported in Best & Go., Ltd. v. TKe Corporation of 
Madras.'^ In that case it was contended that the appli- 
cation of the Madras City Municipal Act IV of 1919 was 
limited only to companies whose capital was in shares 
of a rupee denomination as indicated in S. 110 and Eule 
7 of Schedule IV hut the argument was negatived and 
it was pointed out that these provisions only state the 
scale in terms of the currency of the country and there 
was absolutely no difficulty of answering the question 
how many lakhs of rupees was the capital of an English 
Company with a capital in pounds sterling. It cannot 
he read as excluding companies whose nominal capital 
is expressed in the currency of some other conntiry. 

(18) jRammiatha BedSar v. Commissioner of Incomo-tm^ 1928 B* 

152, , ^ ^ ' ' 

(19) George Bmerjee v. 36 I,C. 877i==U AJjJ, 850. 

(20) 46.'M.I«.J.^^,217 '-X-y,. i -'y 
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Such a construction ■would be giving preference to 
foreign over local companies. 

8. The tendency of modern times is to narrow the 
cliflferenee between what is called a strict and what is 
known as liberal or equitable construction. As Justice 
Holloway put it in 8yecl Ali Saheh v. Zamindar of 
a barbarous code of penal laws was responsible 
for such distinctions and the reason for the distinction 
disappearing the doctrines themselves are disapi^earing 
also. 


(21) 3 M.H.C.E. 5. See also NaniAefa Co-operative Agency v. 
1937 Bom. 266 at 271. . - ^ 


OHAPTEB III. 

CosrSTETJOTIOH' OF STATUTES OF LlMITATIOlsr, 

1. Limitation Acts if unambiguous liavo to be 
applied with, stringency and the supposed hardness of 
a case ought not to lead to a deviation of the proper 
interpretation of the clear language of the statute.^ It 
is not permissible for Courts to extend the time allow- 
ed by law or defer its operation or introduce exceptions 
to the statute not warranted by the language thereofs 
nor to place an equitable construction on them.^ Acts 
of Limitation being restrictive of the ordinary right of 
people to take proceedings are disabling in their nature 
and before they are applied it should be clearly shown 
that they apply to the cases, in which their operation 
is sought to be invoked. In eases, however, where the 
language is not unequivocal but is susceptible of more 
than one interpretation it should be construed in favour 
of the right to proceed on the principle that no one 
should be deprived of rights to which he is entitled 
under the law in the absence of clearly worded statutes, 
withdrawing such rights. Statutory exceptions to the 
rule of limitation are construed liberally in favour of 
the plaintiff and of his right to sue.'^ 


(1) JS7. I. Co, V. Odi and ChaMn ^a%\ 5 Moo. I. A. 43. 

(2) Kristo Komul Smg v. Suree Sirdar, 13 W.B. (S.O.) 44=4 
Beng. li. B. 101 (F.B.). 

(3) Beckford v* Wade, 17 Vesey 87=34 E.B, 34. 

(4) Boomo V. BaSQon, 25 0. 496 Lemh v. Jjmb, 156 E.B. 

902=11 Ex. 437. 


hi] ooksteuciiost oe statutes oe limitation.^^^^1^^^ 

2. Justice Mahonood however opined that excep- 
tions should be construed strictly .5 As in all statutes 
in general, literal construction of Limitation Acts is 
departed from and a reasonable construction put upon 
the words to effectuate the intention of the Legislature 
where any other course would lead to palpable injustice, 
contradiction or absurdity s The Limitation Act of 
1908 was amended to avoid the repugnance and absur- 
dity pointed out by Justice Bhashyam Iyengar in the 
above case. In a ease arising under S. 92 
of the earlier Limitation Act (X of 1859) where it was 
laid down that ‘no process of execution shall be issued 
on a judgment after the lapse of three years, etc. ’ it was 
held that the words ‘shall be issued’ should be con- 
strued as ‘applied for with success’. Otherwise the 
decree-holder might lose the benefit of his decree even 
if he applies for execution the day after the judgment 
as no execution might be issued on his application on 
account of the laches of Court and he would have to pay 
for the delay of Court. The general principle of law 
in all such eass is actus curiae mminem gravabit (The 
Act of Court hurts no person) and statutes should be 
construed conformably to the same. 

3. Similarly where the first Court erroneously 
refused to add a party as co-plaintiff and the appellate 
Court ordered the same after the period of limitation 
was over, it was held that parties should not suffer for 
the mistakes of Courts and the application was directed 
to be treated as having been made within time by being 


(5) Manghm r. Kmdiiaif 8 AIL 475. 

(6) Einja of Vinanagaram Bajia Bairwih&fla^ 26 M. 686 at 717* 
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deemed to operate nunc pro tunc ‘now for tlien’.'^ On 
similar grounds, the date of the judgment, was con- 
strued to mean ‘the date when the rent or money is 
adjudged to be payable,’ the date of the award, as 
meaning the time when it is given to the parties, in 
eases arising under the earlier Acts.® Another prin- 
ciple in the construction of the Acts of Limitation is 
that the various Articles should be construed so as to 
harmonize with each other and that the entries in the 
first column should be read as to make them consistent 
with entries in the third column. Where an Act is 
being amended or re-enacted from time to time there is 
a strong presumption th;at the Legislature does not 
intend to effect a violent change in the law by a mere 
alteration in the language of any phrase or expression 
employed.® As Maxwell has pointed out a change in 
language as such does not necessarily lead to the infer- 
ence that there is a change in the intention of the 
Legislature. Statutes of limitation are generally con- 
strued as relating to procedure but they ought not on 
that account alone be retrospective in effect in the 
absence of a clear indication to the contrary especially 
when the effect of giving retrospective effect would be 
to defeat a vested right or the right to plead a claim to 
have been time barred. For a long time there was a 
conflict of opinion as regards whether sections of the 
Limitation Act extending the period of limitation in 
specified cases of disability or on other grounds applied 

(7) Uam^hrishna v. JEUimabai, 17 Bom. 29; 8 ,,. I. IndmMes, LtS. v. 
NarasimJiarao^ 50, M. 372, 

(8) , For a fuller , list > of , eases, vide Lecture YII ou the construetion 
of statutes of limitation in Mitra^s Limitation and Prescription, Tagore 
Lectures, 6tli Edition. 

awtmrsmg y. ' fJmlm 14 O, 730, ■ 
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to special or local laws but the controversy regarding 
the same has been set at rest by the amendment of S. 29 
of the Limitation Act of 1908 according to which Ss. 3, 
4, 9 to 18 and 22 of the Limitation Act apply even to 
periods of limitation prescribed under special and local 
laws to the extent they are not excluded by such special 
nr local laws 




CHAPTER IV. 

CONSTEUCTION OP STATUTES AEEECTIHG THE ObOWK. 

1. Crown not bound by Acts of Legislature normally. 
The general principle of Engiisli Law is that 
the Crown is not bound by Acts of the Legislature un- 
less specifically mentioned therein, the ordinary pre- 
sumption being that laws are made for the benefit of 
the subjects and not the Crown. In statutes restrict- 
ing rights and interests the ordinary rule of construc- 
tion is that they should not be deemed to embrace the 
sovereign or the Government unless the same is 
indicated by express language or has to be inferred by 
necessary implication. A merely general or wide 
language does not of itself exclude or take away the 
prerogative of the Crown. One of the prerogatives of 
the Crown is not to pay tolls or rates.^ An exception 
is made however in statutes relating to public good, the 
advancement of religion and justice, the prevention of 
fraud and the suppression of wrong^ as also cases that 
tend to perform the will of a founder or donor. Where 
neither prerogative nor the property of the sovereign 
is concerned the presumption does not apply. 

2. Bell’s case. — ^At one time it Avas doubted whe- 
ther the Indian Legislature could enact laws affecting 

(1) For a detailed list of statutes and taxes not applicable to tbe 
Crown, gee Chap. V, S. 2 of Maxwells Interpretation of Statutes, 7th 
Ed., pp. 117 to 122. 

(2) im., p. 121. 
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or taking' away the prerogative of tie Oro-wn in matters 
forming the subject-matter of the legislation.^ The 
matter was exhaustively discussed by Justice Bhashyam 
Iyengar in Bell v. The Mumcipal Commissioners for the 
City of Madras.^ Mr. Bell, the Superintendent of the 
Grun Carriage Factory at Madras caused to be brought 
within the City of Madras some timber without obtain- 
ing a license from what was then the Madras Munici- 
pality for which he was convicted by the Chief Presi- 
dency Magistrate. He carried an appeal to the High 
Court against the conviction and the Chief contention 
put forward on his behalf was that the Crown was not 
bound by the taxing provisions of a local statute as the 
City of Madras Municipal Act (I of 1884) was unless 
there were express words to bind it or unless the infer- 
ence was irresistable from the provisions of thie Act 
that such was the intention of the Legislature. The 
High Court found that the conviction was right and 
that the Q-overnment was liable to pay the duty imposed 
under S. 341 of the said Municipal Act. It was point- 
ed out that the English, la'w relating to the prerogative 
of the Crown does not in terms apply to India and the 
extent to which English decisions could be a safe guide 
in Indian Courts depended largely on th,e policy and 
course of Indian Legislation and the powers of the 
Indian Legislatures and the Provincial Legislatures 
in particular which pointed to the fact that the rule was 
not applicable to such enactments. 

3. 3 and 4 William IV Chapter 85.— The earliest 
Act of importance dealing with the matter is 3 and 4 

(3) Grovernment of India by Sir Courtenay Ilbert, pp. 223 and 286. 

(4) 25 M. 457=18 803, 

26 
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William IV (1783) Chap. 85 vesting the legislative 
power of the Indian Goveriimeut eselnsively in the 
Governor-General in Conneil. 

Section 43 of that Act prohibited the Goi'enior- 
General in Council from making ain- laws atfecting the 
prerogative of the Crown. It was modified by S. 26 of 
16 and 17 Vie. Chap. 95 which proidded that no law or 
regulation made by the Governor-General in Council 
shall be invalid by reason only that the same affects any 
prerogative of the Crown provided such law or regula- 
tion shall have received the previous sanction of the 
Crown signified under the Eoyal Sign Manual of Her 
Majesty countersigned by the President of the Board 
of Commissioners for the affairs of India. 

4. The Indian Councils Act 1861 repealed the 
above two provisions and restored the legislative 
powers of the Provincial Governors in Council. 
Section 22 of that Act defined the legislative powers of 
the Governor-General in Council in the same terms as 
8. 43 of 3 and 4 William W, Chap. 85 except that it did 
not exclude the prerogative of the Crown from the 
legislative authority of Governor-General in Council 
save in regard to the allegiance of any person to the 
Crown or to the sovereignty or dominion of the Crown 
over any part of the Indian territories. Section 24 
provided against the invalidity of laws made by the 
Governor-General on account of their affecting the pre- 
rogative of the Crown and was virtually a reproduc- 
tion of 8. 26 of 16 and 17 Vic. C. 95 which was repealed 
as aforesaid. This was really superfluous and insert- 
ed. ^Eas Majore Gmtela\ Section 42 enabled the 
Provincial Governors in Council to mate laws for the 
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peace and good government of the Province. It enabled 
Ihei'efore the Governor-General iii Council to pass 
legislation touching the prerogative of the Crottui except 
in regard to specified matters already referred to but 
there was not a like provision with regard to the Provin- 
cial Legislatures, but Justice Bhashyam Iyengar in- 
ferred from the provisions of S. 42 that the Provincial 
Tjegislature was conferred the power to affect the pre- 
rogative by implication as included in the power to 
legislate for ‘peace, order and good government’ of the 
Province. As has been pointed out in The Queen v. 
Burah^ the Indian Legislatures like the Colonial Legis- 
latures are not delegates of the Imperial Legislature 
and though their powers are restricted, within the area 
of that sphere they are supreme and have plenary 
powers of legislation ‘as large and of the same nature 
as those of Parliament itself’. 

5. Bhashyam Iyengar, J., on Rights of the Crown. 
— The powers of the Indian Legislatures in regard to 
the Crown and the Government were nowhere laid 
down with so much precision and particularity as by 
Justice Bhasymm ly-engar in the case of Bell v. The 
Municipal Commissioners for the City of Madras where 
the conclusions of the learned Judge were couched in 
the following propositions of law. 

“(1) The canon of intei’pretation of statutes that 
the prerogative or the rights of the Crowii cannot be 
taken away except by express words or necessary impli- 
cation, is as applicable to the statutes passed by the 
Indian Legislatures as to Parliamentary and Colonial 
statutes; and this is really concluded by the authority 
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of the Privy Council in more appeals than one from the 
Colonies. 

(2) When in an Indian Act the Crown is not ex- 
pressly included and the question is whether it is 
bound by necessary implication the course of Indian 
legislation and Acts in pari ’materia with the Act in 
question ivill have an important bearing upon the con- 
struction of the Act. 

(3) Notwithstanding that in several Indian enact- 
ments the Crown has been specially exempted, the 
above rule of interpretation will nevertheless hold good 
in construing the provisions of an enactment from the 
operation of which the Crown is not expressly exempt- 
ed, when a question is raised as to whether such pro- 
visions take away a right, or prerogative of the Crown. 

(4) The said rule, based like other cognate rules 
of construction upon the maxim ‘Qeneralia spedalibus 
non deroganV is not really a prerogative of the Crowui 
though such rules as well as the rule relating to the 
construction of Crown grants are dealt -with in treatises 
under the head of ‘prerogative of the Crown’ and also 
loosely referred to as such in some English decisions. 

(5) The English law as to the exemption of the 
Crown and Crown property from payment of tolls, poor 
rates and other taxes, local or imperial imposed by 
statutes rests partly on historical reasons and princi- 
pally upon judicial decisions which, do not proceed upon 
a course of reasoning or principle which will be binding 
on Indian Courts. 

(6) Exemption from payment of tolls rates, and 
taxes is not in reality a prerogative of the Crown, but 
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depends solely upon the construction to be put upon 
the Crown grant or statute in question. 

^ (7) Since the passing of the Indian Councils Act 
1861, not only the Viceregal Council but also the Pro- 
vincial Councils can without obtaining the previous 
sanction of th,e Crown, make laws affecting the prero- 
gative of the Crown when such prerogative has no 
relation to any ot the matters specially exempted from 
tlicii respective legislative jurisdictions. 

(8) Even if the imposition of a duty or tax upon 
Crown property be regarded as affecting the preroga- 
tive of the Crown, it is competent for the Provdncial 
Legislature to impose such duty or tax, which will be 
payable out of the current public revenue, measures 
atfecting which., or imposing charges whereon are spe- 
cially contemplated by S. 38 of the Indian Councils Act 
being within the competence even of Provincial 
Legislatures. 

(9) According to the uniform course of Indian 
legislation, statutes imposing duties or taxes hind 
Croveniment as much as its subjects unless the very 
nature of the duty or tax is such as to be inapplicable 
to (Tovernment, and w^henever it is the intention of the 
Legislature to exempt Government from any duty or 
tax which in its nature is not inapplicable to Govern- 
ment, the Government is specially exempted by legisla- 
tion and this is specially so in regard to taxes imposed 
by the Legislature for the benefit of local authorities 
and in particular Municipalities. 

6. Dissent of Bombay High Oourt.—The view of Justice 
Bhashyam Iyengar however, was dissented from in a 

;r®3est::fiecisibn ; bf ; :thh:;Boml)ay s 
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Eiranaud Khusliiram Kirpalani v. Secretary of Stated 
wlierein it was held that the Crown was not bound by 
the provisions of the City of Bombay Municipal Act 
1888. In the above case the Municipal Commissioner 
of Bombay claimed compensation from the Secretary 
of State for the levelling draining and lighting of a pri- 
vate street adjoining which, the Government owned a 
piece of land on failure by the latter to do the said acts, 
under the provisions of S. 305 of the City of Bombay 
Mxmieipal Act, 1888. His Lordship Chief Justice 
Beaumont while holding that the provisions of Chapter 
Vin of that Act relating to Municipal taxes bound the 
Crown held that the same did not lead to the conclusion 
that it was intended that the Crown was bound by pro- 
visions in another chapter of that Act dealing with the 
regulation of streets and this notwithstanding the fact 
that in S. 299 occurring in the same chapter as S. 305 
the Crown is referred to in sub-S. (2) and is expressly 
exempted from the operation of the power given under 
sub-S. (1) of the same. His Lordship was of the 
opinion that reading the relevant sections together and 
applying the general rule against legislation binding 
the Crown in the absence of specific mention, there was 
nothing to point out that the inference arose at least by 
necessary implication. His Lordship placing reliance 
upon the decisions of the Bombay High Court and of 
the Privy Council decisions referred to in the Madras 

ease held that the inference drawn from the latter that 

« 

the Crown was bound unless specially exempted could 
not be accepted as it was in conflict with the general 
rule so laid down. Justice Eangnekar, J., in agreeing 

(6) 58 B. 635==36 BQml<.E. 820=1934: Bom. 370, 
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with the learned Chief Justice pointed out that the 
effect of accepting the decision in the Madras case 
would be to cast on the Crown the onus of proof that 
the Government was exempted by necessary implica- 
tion instead of throwing the burden on the party who 
set u*p the liability of the Crown and such a proposition 
was unacceptable to his Lordship. The same tvro judges 
sitting as a Bench had to decide some time later a ease 
of a converse type and to pronounce an opinion on whe- 
ther the Crown, was bound by necessary implication by 
S. 212 of the Bombay City Municipal Act (which renders 
property liable to a charge for projDerty tax) and whether 
Government property in Bombay was liable for the 
same or whether the Municipal Act levying such a 
charge was ultra vires the Bombay Legislative Council 
as it purported to legislate in derogation of the prero- 
gative of the Crown.’^ His Lordship Beaumont, C. J., 
came to the conclusion that in 1888 when the Bombay 
ilituicipal Act was passed the Local Legislature had 
no power to legislate in derogation of the prerogative 
of the Crown as in his Lordships’ opinion S. 26 of the 
Government of India Act, 1883 while empowering the 
Governor-General in Council to pass such a law did 
not empower the Local Legislature to do likewise. But 
his Lordship pointed out that on account of S. 84 of the 
Government of India Act 1915 which, amended by Act 
of 1916 extended the power to local legislatures also 
and made it retrospective in character, there was no 
question of invalidity or ultra vires so far as the Muni- 
cipal Act was concerned after the Amending Act was 
passed. When confronted with the judgment Hira- 

(7) Secretmry of State v. Mimicipal Corporation of Bombay, 1935 
Bom. 347, 
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KhusMram v. Secretary of Stated to the effect 
that the Crown was not bound by Acts of Parliament 
unless named expressly or by necessary implication 
bis Lordship distinguished it as one dealing with streets 
whereas in the later case they were dealing with 
a section deahng with taxation and in the later case 
there was no dispute about the Crown being bound in 
matters relating to taxation. The language of the Act 
clearly pointed to the fact that it was the intention of 
the Legislature that all buildings and lands were hable 
to pay the property tax whether the same belonged to 
Government or private individuals. A reading of the 
section and the contemplation of the consequences 
flowing from the same led to the necessary implication 
t the Crown was bound. Any other construction 
would lead to an anomaly making Government land 
liable to the tax but leaving the Corporation entitled to 
the same without any remedy to recover the same. 

7, Recent English view. — In the somewhat more 
recent English case British Coed Corporation v. The 
Kmg^ Lord Sankey while reaffirming the principle that 
the King’s prerogative cannot be restricted or qualified 
except by express terms or by'' necessary intendment, 
held that the British North America Act invested the 
Dominion Parliament with such a power not by express 
terms but by necessary implication. It would thus 
to reason that the principles laid down in Bell’s 
having been affirmed it is within the competence of 
Legislatures including Provincial Legislatures 
enact provisions that may affect the prerogative of 
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8, CSovemmeat of India Act 1935 —Section 84= (1) 
(a) of tl),e Government of India Act 1919 contained a 
similar provision as in the prior statutes which it 
replaced saving the validity of Indian Legislation 
affecting the prerogative of the Grown but the same is 
not repeated in the Government of India Act 1935. 
Section 99 (1) of the latter Act merely enacts that the 
Federal Legislature may make laws for the whole or 
any part of British India or for any Federated State 
and a Provincial Legislature for the Provinces, But 
it cannot be contended on that ground that the powers 
which the Indian Legislatures have possessed and have 
been exercising since 1853 were in any way intended to 
the cut down. The fact that in S. 110 of the same Act 
amongst the Savings of the Powers of Parliament the 
only sub-clause dealing with, the prerogative of the 
Grown occurs in sub-section {Hi) dealing with the right 
of His Majesty to grant special leave of appeal to the 
Privy Gouncil further confirms the view that the other 
rights of the Legislatures were not intended to be 
interfered with. The question whether the Grown is 
bound is however one ultimately depending upon the 
language of the statute and its construction as has been 
pointed out already. 

9. Acts of State. — Glosely allied with the liability 
or otherwise of the Crown under Acts of the Legislature 
is tire subject of how far Acts of State can form the 
subject-matter of adjudication by civil Gourts. In the 
leading case of the East India Campania v. Kamachee 
Boyee SaTieba^^ it was held that the transactions be- 
tween Independent States are not subject to the control 
of Municipal Courts and that the seizure of the Baj of 
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Tapjdxe was an A-et of State over whieti the- civil Courts 
oonld. not sit in judgment. "Wliere however th,e Goverii- 
inent does not purport to act arbitrarily or in its capa- 
city as the sovereign power but . does an act under the 
colour of legal title, the act is liable to be adjudicated 
upon by the ordinary Courts of the realm in the same 
manner as claims between private parties. It was 
■thus held in a recent case from Lahore that stolen pro- 
perty which was recovered from an accused in a crimi- 
nal case but lost while in the custody of the police could 
form the subject-matter of a civil action and the Secre- 
tary of State could not claim exemption on the ground 
that it was an Act of State. In this ease the act was 
done not in exercise of the absolute and extraordinary 
power of the sovereign but was done under colour of 
the Criminal Procedure Code.^i act done in pur- 

suance of the right of conquest or in accordance with 
the sweet will and pleasure of the Government and 
their notions of what is just and reasonable or one done 
on political considerations of state cannot be interfered 
with by the Courts. Also acts done by the Officers of 
Government in exercise of the powers committed to 
them for administrative purposes and acts done by the 
Government in the exercise of the Sovereign powers of 
making peace • and war or of concluding treaties do not 
fall within the province of Municipal La-w.^2 

10. Privy Council on Acts of State. — ^In a Privy 
Council ease that went up from IsFigeria, their Lord- 
ships expressed themselves thus with reference to an 
Act of State. ‘The phrase is capable of being mis- 

(11) Um^ Fershad v. Secretary of State, 19S7 Lali. 572=18 La,li. 
380. , ' , 

‘ " (12) Secretary of State for InMa m Cou7icil \\ Eari Bhmj, 5 M. 
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understood. As applied to an act of the sovereign 
power directed against another sovereign power or the 
subjects of another sovereign power not owning 
temporary allegiance in pursuance of sovereign rights 
of waging war or maintaining peace on the high seas 
or abroad it may give rise to no legal remedy. But as 
applied to the acts of Executive directed to subjects 
within the territorial jurisdiction it has no special 
meaning and can give no immunity from the jurisdic- 
tion of the Court to inquire into the legality of the 
act. A Court cannot enquire into the legality of acts 
of a foreign Government against its subjects in respect 
of property lying within the limits of its own territo- 
ries.!^ J ustice Mirza in a Bombay ease laid dowii 
three exceptions in respect of which the Secretary- of 
State could be made liable although they were acts of 
State, vis., (1) trespass to immovable property, (2) an 
obligation imposed by a statute, and (3) a case where 
benefit has resulted to the Government from a tort of 
its serv.ants.i3 The same learned. Judge drew a dis- 
tinction between an Act of State and an executive Act. 
An Act of State as generally understood is a term 
which is not applicable to an action of the Sovereign 
towards its own subject in its own territory in times of 
peace. The expression is usually applied to an action 
of the Sovereign towards foreign subjects whether it 
be in time of war or in times of peace. There can be 


(13) Eshug Bayi Elelco -v. Officer Adhn^ictenng the Govermnenf ‘ of 

E'igeria and another j 1931' P.G. 248'=61 975‘=35 C.W.N. 7-55. • 

(14) Trincess Fotey Olga v. (4929) 1 K,B. 718=98 L.T. 

K.B. 465!=141 L.T. 207, quoted in ChaiuThhuj v. Ofirniitat, 1933 P.C. 150. 

(15) MwiUipal CorpomHon, Bomhaf Y-Beeretary of ^tate, 1934 
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an Act of State as between tlie Sovereign and its own 
subjects, in times of war. It would be a misnomer to 
call the administrative acts of a sovereign against its 
own subjects, in times of peace as acts of State and to 
claim immunity in respect of them, although they may 
amount to a contract in the ordinary sense between the 
sovereign and his subject. 

In a Privy Council case reported in In the matter 
of Cargo Ex Steamship Oscar , it was pointed out that 
the Boyal Prerogative is not involved in the captures 
made at sea in times of War or in the incidents thereof. 
The captures are made in the belligerent rights of the 
Crown which consist in the authority to seize the pro- 
perty of neutrals at sea in times of war subject to cer- 
tain conditions and under certain circumstances. 
Subject to condemnation in Prize, the capture is for 
the Crown’s benefit and the captors partake in the fruits 
of the prize by the bounty of the Crown. Corresponding 
to the advantage of the Crown it is subject to certain 
responsibilities one of such being that the property 
seized should be brought before a Court of Prize for 
adjudication and pending such delivery of the property 
into a Court of Prize the duty is east on the Crown of 
safeguarding the same from injury. As Their Lord- 
ships put it, *If the Crown be pleased to seek the exer- 
cise of the Court’s jurisdiction for condemnation, it is 
in itself a submission to the exercise when justice re- 
quires it of its correlative jurisdiction to make an order 
■ for damages if the claim for condemnation fails. This 
is in itself a matter of practice and procedure for it is 
a part of cursus curme, rules or no rules’. 


(16) la the Miter of Cafgo Mx Steamship Oscar, 1920 P;C. 236. 





CHAPTEB V. 

Equitable Construction. 

1. The word equitable eoiistruetioii has sometimes 
been used with reference to the eoustruetion of statutes 
both in Engiand and in India. If it means a construc- 
tion which is consonant with the object of the Act and 
one intended to carry out the real intention of the Legis- 
lature there can be no quarrel in applying it.^ Even 
in England where it was once resorted to make up for 
the difficulties arising on account of the bad draftsman- 
ship of Parliamentary legislation it has not only been 
discarded but characterized as positively danger'ous.^ 
That all statutes opposed to sound reason and natural 
justice are invalid and of no effect is no longer true 
notions of soundness of any reason or the naturalness 
of any justice must depend upon a number of cir- 
cumstances which vary from country to country and 
place to place. The best that can be said about s 
a construction is that in all eases wherever it is possi- 
ble to do so, one should attempt to give a reasonable 
construction to the words in a statute so as to fulfil the 
object vith which the statute is enacted and the 
intention that actuated the framers thereof in passing 
it. In T. NagabhusTianam and others v. 8. Bama- 
cJia^idrarao and others^' the Madras 
definitely expressed the 

(1) See Maxwell, 8th Editioay pi 

(2) ms., p., 224. 
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its face against equitable construction of statutes and 
refused to apply any such doctrine to eases to which 
S, 54 of the Transfer of Property Act applied. It was 
observed that the provisions of that section were im- 
perative and Courts would not under any circumstances 
be justified in disregarding the same on equitable 
grounds.'* A different note was struck however by 
Sehwabe, C.J., in the Pull Bench decision in Visagapa- 
tam Sugar Development Company v. MtdhuP and other 
decisions that followed it placing reliance largely on 
Md. Musa V. Agore Khan Gangidifi The Full Bench in 
effect held that neither the provisions of the Transfer 
of. Property Act nor the Eegistration Act precluded 
the doctrine of part performance as laid down in Md, 
Musa’s case.. But the Privy Council has finally set the 
controversy at rest in Klmn Bahadur Mian Pir Buse v. 
Sardar Mahomed Tahar by laying down that prior to 
the enactment of S. 53-A of the Transfer of Property 
Act the doctrine of part performance had no apph ca- 
tion whatsoever in India and in a very recent case A. 
Muthuswami Iyer and another v. P. B. Loganadha 
Mudali and others^ Justice Varadaehari had occasion 
to point out that even if at the date of the suit by the 
legal owner the defendant in possession had an en- 
forceable contract of sale in his favour he can- 
not rely upon it as a defence to a claim in 
ejectment and that he could at best only apply for a 
stay, of the .ejectment suit till he obtained specific per- 
formance of his contract in proper proceedings. It was 

■ -{4:) -Karri Keera M&Mi v. K^rri Bapireddij 29 M. 336 (P.B.)* 

(5) 46 M. 919:=1924 M. 271=45 M.L.J. 528 (F. B.). 

(6) 42 a 8011=28 M*LX 548=42 LA. 1 (P/O.)- 

”■ (f) 1935 M. 404. ' ■ .. , , , - , 
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held on similar grounds by the Patna High Court' that 
statutes of Limitation were in their nature strict and 
inflexible and were not susceptible of an equitable con- 
struction and the exceptions made in the ease of a 
minor, lunatic or idiot could not be extended to an idol 
though as pointed out by Justice Devadoss there were 
equitable considerations which pointed to a necessity 
in the change of the law by legislation.® Similarly 
undue influence the imprisonment or the wrongful con- 
finement of a plaintiff or the closure of Courts on 
account of a rebellion cannot extend the jperiod of 
limitation.® There have been cases however, where 
Courts have extended time and granted relief against 
■forfeiture where a deposit has been required to be made 
by a particular day but the time extended later on ’equi- 
table grounds.!® It has been laid down m Surendra v. 

' Sourcwini^^ that if the doing of an Act required to be 
done by a particular date is impossible of performanefe 
on the last day fixed for no fault of the party it would 
be deemed to be properly done on the next day. On 
similar grounds Courts have exercised the right to ex- 
tend time for furnishing security before as well as after 
the time fixed by it has expired and in cases of specific 
performance especially the Court has always exercised 
the right to extend time for performance till tho 
right is extinguished by an application presented f-br 
the closure of that time and the extinguishment of that 
Ifight. ^ ^ • y ' ” *■ 


(8) IRamarecidi v. Mangadktsan^ 1926 M. 769=:49 M. 543. • , - 

(9) of Mmmiad y. Amnachakim, 38 M. 321. 

(10) Dabce Bawoot y. JSeermnufi, 8 W.B. 223 (228), also Musain 

AU Y, Donrene, 5 Cal. 906, ArammuSti Y. 21 M. 385 at' .387* i 

(11) Surendra Narain Must^H y . Souravini I>m%. 
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2. Ooiurt’s power to extend time. — ^In a leading ease 
of the Madras High Court, Schwabe, C.J., laid down 
the law regarding the power of Court to extend the time 
fixed for payment under a decree for specific perfor- 
mance. ‘No form for 'a decree for specific performance 
is provided by statute or by rule here, and it has been 
left to the Courts to devise a suitable and appropriate 
form. Specific performance is an equitable remedy 
which has been known and used by the Courts of 
Chancery m England for centuries and appropriate 
forms of judgment have been approved by learned Equi* 
ty Judges in England and have now become almost ste- 
reo-typed ; and those at present in use will be found set 
out in Seton on Judgments under, the title specific per- 
formance. On a perusal of them the first thing to be 
observed is that none of these forms contained in the 
.first instance a limit of time for payment of the pur- 
chase money by a certain date as condition of the con- 
tinuance of the rights under the judgment. After the 
•judgment for specific performance it is the definite 
practice in England that all consequential relief by rea- 
■ son of any party failing to comply with the terms of the 
judgment must be sought by application to the Court 
by which the judgment was passed; such applications 
are made by motion in the action showing that in 
England after the original judgment the action is by no 
means ended but remains under the control of the same 
Court. - If the default is made by the purchaser in pay- 
ing the purchase money there are several remedies open 
to the vendor. (1) He may on motion in the action 
obtain an order fixing a definite time and place for pay- 
,ment ,and delivery over of the conveyance and title deed 
• and can after the expiration of that time levy esecution 
for the amount if hot paid. 
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“It Avould seem to be absurd to bold that the mere 
fact that a date of completion is fixed in the original 
decree put an end to the action and that the control of 
the original Court expires on the expiration of that 
date and thus substitutes in effect for all the known 
remedies stated above the simple expedient of treating 
the action and the decree as dead for all purj)oses and 
leaving the vendor in undisturbed possession of pro- 
perty which is not his and may as in the present case 
be of a greater value than the contract purchase money 
which, perhaps by accident the purchaser has failed to 
produce on the date fixed, 


(IS) AhcHl Shaker Saheb v. AhM Mahiman Sahib another, 44 
M.L.J. 107=46 M. 146, followed in Metta Mama Bhatha v. Anmyya 
Bhatl% 40 M.L.J. lo2; and in Mah<mmed Ali Saheb y. AMid Khadw 
Saheh, 59 M.h.J. B51. ■ ' 
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BOOK IV. 

EFFECT OF LEGISLATION : 


CHAPTEEI. 

i Effect OF Amendment! GF Statutes. 

1. Amendmeni; does not necessarily involve a change. — 
The Privy Coxineil has laid down in Minister of Raibvaijs 
and Harbours of the Union of South Africa v. Simmer 
Jack Proprietary Mines, Ltd.f^ that it is not a legitimate 
interpretation of a mere amending provision to hold that 
a complete alteration of the principal law is intended to 
he effected thereby. The mere comprehensiveness of 
the words used in an Amending Statute does not of it- 
self indicate a desire to effect a radical change the 
general presumption being against an alteration of the 
law beyond what the language unmistakably points out. 
In the above case it was pointed out that the amend- 
ment being directed primarily to regulate future opera- 
tions could not be read as conferring a power to undo 
the result of past operations which were quite regular 
and proper when they were cari’ied out and constituted 
no breach of the existing law'. Effect could be given to 
the words of the Ordinance so as to keep it strictly pros- 
pective and render it unnecessary to make it retrospec- 
tive in effect. An Amending Act should as far as possi- 
ble be construed in a manner that is consistent with the 
principal Act which it seeks to amend unless both the 
object of the amendment and the language employed to 
effectuate it indicate that a change in departure from 
the existing law was intended as a matter of fact. A 
' subsequent Act ought not. to be construed so as to take 
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away, the rights and privileges conferred hy an earlier 
statute unless, the provisions make it clear beyond doubt. 
It was accordingly held that a provision in the Amend- 
ing Act I of 1907 amending the Bengal Tenancy Act 
preserving occupancy rights did not lead to the inference 
that other rights were deliberately destroyed . 2 It was 
held that the expression expressio unms esf exclusio 
alter ills could not be invoked so as to extinguish the 
rights of non- occupancy ryots by implication. 

2. Ams'ndtment not to be construed retrospective gene- 
rally.— An amendment where it does effect a change of 
the law ought not to be construed to have a retros-' 
pective effect. Vide section 6 of the General Clauses 
Act, (X of 1897) . It was held in the Calcutta ease 
cited above^ that if a repeaUng Act cannot extinguish 
rights arising under the repealed Act much less could 
that be the ease under an Amending Act. It was held 
in another case in the Allahabad High Court® that sec- 
tion 16-A of the Bundelkhand Alienation Act which deals 
with a right of pre-emption could not by implication be 
repealed by section 7 of the Agra Pre-emption Act, 1922, 
which states that nothing in that Act shall confer a 
•right of pre-emption on any person who under the 
Bundelkhand Alienation Land Act, 1903, is not entitled to 
purchase property in dispute. The latter was not in- 
tended to create a right of pre-emption in any person 
w'ho was not entitled to purchase property in Bundel- 
khand and did not take awmy the right of pre-emption 
of a person who had such a right under the old Act. 
Section 16-A of the Bundelldiand Alienation Act merely 


(2) SMba Kali Kumar mi4 othm v. Chmm Lai Chatterjea^ 1927 0. 

748 , , ■ ■ .. , 

(3) Phool Cha7id v. Ram Nathj 1928 A. 186, , - - ’ ■ ,, 
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placed the obstacle of sanction in the way of suing when 
such a right existed. 

3. Amending statutes may be merely prospective 
in operation or may be retrospective and this depends 
upon whether they deal with vested rights or rights 
relating to procedure . The language in each case deter- 
mines the scope of the amendment. In a case arising 
under the C. P. Tenancy Act, 1898, S. 41 (1) according 
to which the devolution of occupancy rights was govern- 
ed by the rule of inheiutanee and where the law was 
later amended by Act I of 1920 it was held that the 
earlier Act applied and not the later Act.^ There was 
no reason to think, it was stated that the older law re- 
pealed by the later Act was of the same nature as the 
repealing enactment . Where the right to file an applica- 
tion under Article 176 of the 1st Schedule to the Limita- 
tion Act, 1908, existed for a period of six months and 
before the expiry of the period. Act XXVI of 1920. 
The Indian Limitation and Civil Procedure Code Amend- 
ment Act had come into force on 1st January, 1921 and 
as a consequence of the amendment the period of limita- 
tion was reduced to ninety days it was held that not- 
withstanding the amendment the right which accrued due 
on 19th November, 1920, was open to the applicant and 
was. not taken away by the amendment . ® In like manner 
in Brajatall BuUa v. Kevarmn Pal,^ it was held that the 
promulgation of an Amending Act cannot without ex- 
press terms take away from a party rights vested in 
him under a prior Act. The case was one under Chota 
Nagpur Tenancy Act, which related to substantive rights 


(4) MnlchaThd Ohmhdrming and another, 1926 N. 433. 

(5) A jit Sing v. B hagai? ati Cha^an Mukherjea, 1922 C. 491, 

(6) SO I. a 515;'' ■■ v. 
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and not merely rights of procedure and as one infring- 
ing substantial rights of a subject it could not be deemed 
to be retrospective. 

4. Gases of mere Procedure.— -On the other hand 
where the Civil Procedure Code of 1908 effected a change 
merely in the procedure the right under the old Code 
lieing kept up and only a new remedy granted under 
Order 33, Rule 12 of the later Code it was held open to 
the Government to make an application for directing the 
payment of court-fee in the case of a pauper suit and 
secure an order according to law under the new Code."^ 

‘5. A mere description of the Act as an Amending 
Act however, was held not to be conclusive to determine 
its real nature. It may be merely reaffirming, repealing 
or explanatory. In Bulaji Sing v. Ghakha Gang amnia 
and another,^ it was pointed out that the mere fact 
that Act XXVII of 1926 was called an Amending Act 
did not change its complexion as a really Declaratory or 
Explanatory Act, and that in all cases where an Amend- 
ing Act gives an authoritative explanation of the words, 
phrases or clauses used in a statute the explaining 
statute has to be applied whenever, the main statute 
comes up for interpretation. The Amending Act XXVII 
of 1926 was passed to declare what the meaning of the 
word ‘attested’ is and not to alter the law. (For a 
fuller discussion of the retrospective nature or other- 
wise of Amending Statutes, vide, Book II, Chapter I) . 

6. Amendments Eecognizing Judicial Interpretation 
involve no change of the Law.— Where the Amend- 
ment effected by a statute, i.e., oi S. 92, T.P. Act by 

(7) Secret ary of State v» Narayan Khasiram’ Shetj 35 B* 448'“12 
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Act (XX of 1929) is merely to reclassify the position of a 
eo-moi'tgagor redeeming a mortgage debt and assimilating 
it to that of snbseqtient mortgagees and other persons 
specified in S. 92 of the Transfer ,of Property Act thus 
recognizing the principle of subrogation, the amendment 
does not really effect a change in the law Imt only 
.accords a legislative recognition to judicial construc- 
tion and no more for it is a well-established rule of 
interpretation that the Legislature is presumed to know 
not only the general prnnciples of law but also the 
construction of particular statutes.® Where a decision 
passed in 1906 was not , touched but impliedly approved 
in an Act of 1925 it was held that the Legislature should 
be assurned to be aware of such interpretation and in- 
tended it to be followed in the later enactment . On 
similar grounds where the Madras Irrigation Cess Act 
of 1865 was amended in 1900 after the Madras High 
Court construed the word ‘supply’ used in that Act as 
implying a previous request and the word ‘used’ as pre- 
supposing a freedom to refuse and the Legislature in the 
Amending Act had enacted the law in the same language 
as before, it wasiheld that the distinction betw^een volun- 
tary and involuntary enjoyment was intended to be kept 
up and not wiped out.ii The same point "was decided 
hy the Patna, High Court in Harnanand Bai v. 
Baliram^^ where it was laid down that where there 
were decided eases before the amendment of an 
Act and the amendment did not bear any indi- 


(9) Jniram v* Bhnlajif 1930 N. 300.. 

, (10) la the goods- pf Sarah Bzra (Deceased) y 1931 C. 560 See also 

Dagar Damodar Shanhogue and others v, Ganga 'und oihefSy 1938 M. 638 
at {)40’, * 

‘ (11) Kanniaf ‘pa Mndaiiar v. The Secretary of State for India m 

Co%mcnly 59 M. 107=:69 M.L.J. 728=::1936 M. 42. 

(12) 1931 Pat, 1. 
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(13) Sahu Tiadha Krishna v. Tej Saroop and others, 1930 All. 69 
(P.B.). See also BaM^- Chand and others v. Tiare Lai, 11 Lali, 481= 
1930 Lali. 764 (F.B.); Bipnl Behari v. NikhilCkandm, 1929 Cal. 566. 

(14) Secretary of State for htdia v. Pwnendu Narayan Boy, 17 C, 
W.N. 1151 (1156)=40 Cal. 123=18 X.C. 939., 

(15) 3C M.L.J. 448=42 M. 540=9 L.W. 422 (F.B.). , , 


eatiori' of an attempt to alter the law it may he' pre- 
sumed that the, rule laid down by the judicial decisions' 
is intended to be adhered to. As their Lordships put it 
‘where there have been a series of decisions under the 
old Code in support of the view that a subsequent suit 
for future mesne profits is .hot barred, and when it is 
clear that in spite of these decisions, the Legislature did 
not make any clear provision in the new Code to the 
effect that such a suit would be barred; I am inclined to 
think that 'we must follow the old decisions and hold 
that the suit (for subsequent mesne profits) is not 
barred. . . . . . If , the legislature wanted to effeeti a 
change it would have been done more directly and more 
effectively than by a mere readjustment of old profusions 
as is found in the new Civil Procedure Code . Unless 
an express change of law is indicated, it cannot be as- 
sumed that it was intended to bar a suit for future 
mesne profits claimed but not expressly granted.’ 
Similarly a fair presumption was drawn from the langu- 
age of the Limitation Act of 1908 which reproduced the 
language of Article 116 of the prior Act after the said 
Article was the subject-matter of judicial discussion, 
that the Legislature accepted the old view.^® Even when 
there is a change in the wording of the section of an 
enactment it does not necessarily involve a change in the 
law as amendments are often made to clear up ambigui- 
ties and amendments intended to prevent misinterpreta- 
tion cannot be said to be altering the law. As pointed 
out by Wallis, C.J., in QovMa lyery. Emperor,'^^ 
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where sections are repealed and re-enacted in a slightly 
different form, there is a presumption against implied 
alteration unless the language shows there is intended to 
be an express alteration. It was thus held by the Full 
Bench, in the above case that the words ‘any offences’ re- 
ferred to in S. 195 and in S. 476 of the Code of Criminal 
Procedure refer not merely to the offences mentioned in 
S. 195 but also incorporate the conditions laid down in 
that section for taldng cognizance of the offences men- 
tioned therein though as pointed out by the referring 
judges the new restriction was unnecessary or would 
involve the risk of tautology. 



CHAPTEE n. ,, 

Bfpbct OF Eepbal OF Statutes . ^ 

1. Effect of repeal of a statute is to obliterate iit for all 
purposes.— The effect of the repeal of a statute or any 
of its provisions is as though it had never existed except 
in regard to transactions which had happened or had 
been completed under the same before its repeal. The 
statute is for all effective purposes to be deemed to be 
obliterated from the records of the Legislature as though 
it were a law that never existed or was in force, an 
ception being made as aforesaid in regard to proceedings 
which had commenced, became part heard or concluded 
during the time it had the force of law.^ This applies 
with equal force whether the statute repealed is of 
stantive law or merely one relating to procedure. In 
either case it loses its force as a prevailing statute and 
becomes a dead law from the moment of its repeal. 
Persons who might have committed offences when 
criminal law was in force cannot be convicted after it is 
repealed and a plea that might ■ be open when an 
permitting it was in force cannot be taken after its 
definite repeal except in cases where the statute contains 
language to the contrary. The effect of the repeal of a 
clause is as stated supra the same as the repeal of a 
statute so far as the clause is concerned and the law 
relating to repeal of statutes applies mutalis mwtmdis 
to the repeal of any of its 


(1) Surtees v. Mlison, (1829) 9 

Kap V. Goodwins, (1830) S Bmg. 
Attorney-General v. Lamplugh, (1878) 3 B. 214 
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2. Effect of repeal of a provision on unrepealed provi- 
sions. — The effect of the repeal of a clause on other 
clauses of a statute not repealed sometimes comes up for 
consideration in the interpretation of statutes . In such 
a ease the correct rule of interpretation depends upon 
the relation .in 'which the repealed provision stood to the 
remaining- parts of the statute. It is not correct 
to say in such a case that the repealed clause cannot be 
looked at for any purpose whatsoever. If the thing to^ 
be considered is the meaning of the clause when it was 
enacted and if the presence in the statute of the subse- 
quently repealed clause controlled and governed the 
meaning of the remaining provisions at the time the 
Act was originally passed it would still be open to the 
interpreter to look at the repealed provision after its 
repeal to construe the rest of the Act which was so 
dependent on the repealed clause for its true meaning. 
The reason of the rule is that the facts existing at the 
time the Act was passed have to be looked to to arrive 
at a correct conclusion regarding the meaning of its 
provisions at the time it was passed. When two Acts 
are interdependent in the sense that the meaning of the 
one depends upon the other and where one of the Acts 
which determines the construction of the other is repeal- 
ed the repeal of the former does not make it improper 
to refer to it in construing the latter Act. The meaning 
and interpretation of an Act are settled once for all at 
the time it is passed and the same cannot be altered by 
the repeal of any part of it at a subsequent date.^ In 
a case of incorporation of the provisions of one statute 
by reference, in those of another, the repeal of the statute 
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from out of the provisions of which incorporation is 
made keeps the original statute in force so long as 
that forms part of the second enactment in spite of the 
repeal of the earlier enactment. s 

3. Effect lof repeal under the General Olaiuses Act.— 
S. 6 of the G-eneral Clauses Act (X of 1897) sum- 
marises the effect of the repeal of a British Indian Act 
or Eegulation of the Governor-General in Council made 
after the commencement of that Act. The Act applies 
to repeal of enactments passed prior to it as well as 
subsequently . The repeal does not revive anything that 
is not in force at the time it takes effect. It does 
not affect the previous operation of any repealed enact- 
ment nor anything legally done or suffered under the 
same. It does not touch past transactions validly done 
under the repealed Act, i.e., the rights acquired, privi- 
leges accrued, or obligations or liabilities incurred under 
the same before its repeal and it continues to have the 
same force as though the repeal had not taken place .’ 
l¥here an offence is committed in regard to such an 
enactment before its repeal any penalty, forfeiture or 
punishment incurred under it becomes payable or conti- 
nues to be capable of being meted out even after the 
repeal and the enactment has no retrospective effect even 
as regards, the procedure followed in enforcing such 
rights or obligations. The repeal does not affect any 
‘investigation, legal proceeding or remedy’ in regard to- 
any ‘right, privilege, obligation, penalty, forfeiture or 
punishment’' in w^hatever state it may be and the insti- 
tution, continuance or enforcements of aU rights and 
obligations acquired or incurred under the repealed Act 
are preserved to the parties' interested in' the same. It 

(3) B. V. stoch, 8 A. & E. 405. - ' 'b " 



the nsriBEPBEIAXIOH oy ITOIASr STAIUTES. [OHAP, 

iurtier allows tiie imposition of penalties^ tlie effecting 
of forfeiture and meting out punishment permissible 
under the Eepealed Act or Eegulation even after such 
jepeal. The provisions of S. 6, however, are subjected 
to exceptions in cases where the statutes themselves 
■contain clauses tending to a contrary effect from that 
enunciated in S. 6 and in cases where such intention is 
clearly expressed in the Repealing statute itself. The 
language of S. 6 should be strictly construed and be- 
comes applicable only to cases where there is an actual 
repeal,^ The rights or privileges that are saved are 
only those that become vested in individuals prior to 
the Repeal.® 

4. Eevival of repealed enactnacnte. — S. 7 deals with 
the revival of repealed enactments. Such a revival can 
be effected only by express language whether the revival 
he of a part or whole of a statute of the G-overnor- 
•General passed after 3rd January, 1868 and of Regu- 
lations after the 14th of January, 1887 or any Act 
or Regulation passed after the General Clauses Act 
which came into force from the 11th of March, 1897. 
The mere repeal of a repealing Act or the repealing 
part of a Repealing statute does not of itself revive the 
criginal Act or the repealed portion of such statute.® 
In this respect the Indian law follows the English law 
prevailing subsequent to 1850. 


(4) Memmdas v„ Chdlaram, 13 I.C. 264c=5 S.L.E. 184; Jogoda- 
Smgh v. Amrita Lai Sirhar, 22 C. 767 (F.B.). 

(5) Jageshar Smgh v. Bhagwan Bahsh Sing\ 9 I.G. 337i=14 O.G. 
10; Chote Lai v. Tula Singh, 1926 P. 562i=97 I,G. 608=8 

397; iJso ErishTia La^al Gdr v. SaMna BiU, 34 I.C. 27=S0 C.W.N. 
*952=1 PatX. J. 214. 

(6) SHnwasachati r. Qme%, 6 M. 336; 7 M.H.G. App. 8. 

(7) Bee laterpretation of Statutes, 7th Edition; page 343; 

Interpretation Act, (0. 63), rB, 11* 
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5. Referejice to repealed enactBoenta.— S. 8 deals with, 
cases where references to repealed enactments are found 
in a current statute and their effect has to he construed. 
Where the General Clauses Act itself or any Act or 
Regulation of the Governor-General in Council passed 
thereafter repeals and re-enacts with or -without modifi- 
cations any provision of a former enactment, the refer- 
ences in any other enactment or in any instr-oment to the 
pronsion so repealed shall unless a different intention 
appears he construed as reference ‘to the provision so 
re-enacted’ and the same rule applies where the provi- 
sions in a Parliamentary statute are referred to in those 
of the Governor-General in Council.® 

6. Repeal has no retrospective effect. — ^As in the ease 
of amending statutes so also in the ease of repeal- 
ing statutes, no retrospective effect can he given 
to their provisions so as to affect vested rights and so 
it was held in one ease that impossihle conditions eonld 
not he imposed on pain of forfeiture of a vested right.® 
The same was held in a Madras ease.^® 

7. Effect of Repeal under Indiam Law. — The effect of 
repeal of a provision was considered in a recent case in 
Digambar Paul Ghosh and others v. Ttifa Zuddi Ijardar 
and oth&rs . Section 48 of the Bengal Tenancy Act was 
repealed and a new S. 48 was substituted in its place 
hy Act IV of 1928 the effect of the change being that 
whereas under the old section the landlord was not 

i.".' ■'■■■ r-'' S';,' ' 

entitled to collect from the under-raiyat more than 50 
per cent, in excess of what he himself paid, under the 

(S) V'ide General Clauses Act, Appendix. 

(9) Makar AU v* Sarf addin and oihers, 1923 G, 85. 

(10) Mamdka v* CMmiappa, 1912 M.W.lSr., 811=36 M. 557=16 
1002=23 M.L.J. 641. 

„ (11) 1934 Cal. 80 (2)* 
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new section he was entitled to collect rent as agreed 
upon between both at the tune of the admission of the 
raiyat. The question that cropped up for consideration 
was whether in an action for rent for a period prior as 
well as subsequent to the repeal and re-enactment, the old 
or the new rate should prevail. It was held that the 
rent prior to Act (IV of 1928) was payable at the old 
rate while rent subsequent to the same was payable under 
the terms of the altered S. 48. It was stated 
that the effect of the repeal of a statute in the absence 
of any saving clause was that it has to be considered as 
if the statute so repealed had never existed. ‘It ceases 
to be operative, unless there is any clause in the new 
statute preserving the old statute the underlying prin- 
ciple being, that there cannot be two inconsistent codes 
in the same matter and if the previous statute has to be 
preserved that must be done expressly’. 

8. Eepeal by Implication.— The above rules apply as 
stated supra where there is a clear ease of repeal and 
where the language itself expressly effects the repeal. 
Cases of repeal by implication present more difficulty 
and it has to be examined in each ease what is the 
extent of the repeal effected by the language . The first 
principle to be remembered in all such cases is that 
before holding that one Act repeals another by implication 
the provisions of the two Acts must be shovn to be in- 
consistent; with each other and so repugnant that they 
cannot stand together and are incapable of reconciliation 
on any fair or reasonable construction of both of them . 
Thus not only is there no presumption in favour of repeal 


(12) Watson V. Winch, (191G) 1 K.B. 688=S5 L.J.K.B. 537=, 
114 L.T. 1209=80 J.P. 149. 

(13) Keslmib Nag Mmwndar v. Madhiisudan Pal KwiSm, 5 I.C. 685. 
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by implication but on tbe otber band very strong’ grounds 
are required to construe sueb a repeal, sucb as would 
make it impossible or inevitable for the Courts to come 
to a different conclusion consistent with the language 
of the statutes. The presumption against the repeal of 
a statute without express language to that effect is as 
strong as the presumption against attributing to the 
Legislature a desire to keep two contradictory statutes 
on the statute Book. For, it often happens that there 
is no real conflict between two statutes the language of 
which may be apparently contradictory and each of them 
may be capable of proper explanation and understanding 
with reference to the subject dealt with in each case or 
the object with which the same was enacted. Or more usu-' 
ally both statutes can stand without the one doing violence 
to the language of the other . They may be complementary 
of each other. One might apply to a class the other to 
an individual or individuals.^^ Onemight be designed 
to protect the health and other interests of the consumer 
the other might be directed towards preventing fraud on 
the revenue laws. Again one may express the general 
rule and the other might be treated as an exception.^® 
A Maxwell points out^’^ two statutes expressed in negative 
terms may be ^affirmative inter se and not mutually con- 
tradictory though they may be negative in relation to a 
third statute against which they may be each aimed’, 
xis the learned author points out ‘they may make two 
holes in the earlier x^et which can stand side by side 


(14) 'Proctor v. MrnivMri^ng, 3 B. & Aid, 145. See Ma^xwell- 
Interpretation of BtatnteSj p. 145 (7th Edn,), 

(15) Attch*ney-Ge%eml v. Lodciooodf (1842) 9 M. & “W. 378. 

(16) ChmrMU y . Crease, 5 Bing, 180; also Wmton y. Brecon, 

$8 L.J.Ch. 600. ■ ■ ' A-- 

(17) See Maxwell, Interpretation of Statute, p. 147 (7tli Edri.)* 
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witiLOTit merging into one’ . Equally possible is it that 
the two later Ants where they are affirmative might be 
‘consistent affirmative Acts’ without in any ’way repeal- 
ing the law embodied in the earlier statute . 

9 . Effect of Incorporation of Provisions in Indian Law . — 
The effect of the repeal or amendment of an earlier Act 
incorporated into another Act so far as the latter Act 
is concerned came up for consideration in a Privy 
Council ease arising under the Calcutta Improvement 
Act (Bengal Act V of 1911) — designed for the acquisi- 
tion of land by Trustees appointed under that Act for 
that purpose. That Act contained provisions of the 
Land Acquisition Act which were incorporated into the 
body of the Act as well as a Schedule attached to it 
and the said Tribunal was constituted by S. 71 of the 
said Act a Court for all purposes of that Act except so 
far as it related to the provisions of S . 54 of the Land 
Acquisition Act which authorized an appeal to the High 
Court . Section 71 thus excluded an appeal to the High 
Court and also gave a finality to the decisions of the 
Tribunal under the Calcutta Improvement Act. Simul- 
taneously with the passing of the Bengal Act, the 
Council of the Governor-General of India passed Act 
(XV HI of 1911) modifying the provisions of the Calcutta 
Improvement Act so as to enable an appeal to the High 
Court subject to some limitations against a decision of 
the Tribunal in the solitary case of a decision which the 
President of the Tribunal constituted under the Act 
certified as a fit one for appeal to the High Court, this 
simultaneous passing of two Acts one by the local Legis- 
lature and the other by the Indian Legislature being 

(18) Clack V. 11 C.B. 695. 

(19) Foip detailed illustiatieiis, ref. to pp* 144 to 152, Maxwell, 
Interpretation of Statutes (7tli Edn.). 
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rendered necessary on account of a technical difficulty 
arising in the passing of a valid Act affecting the right 
of appeal to the Calcutta High Court by the local Legis- 
lature. It would be noticed however, that apart from 
the fact that the right of appeal to the High Court was 
circumscribed by special limitations no right of appeal to 
the Prhw Council was provided. Subsequent to the 
above legislation and nearly ten years afterwards, the 
Indian Legislature passed an Amending Act (XIX 
of 1921) by which a new section was added to the Land 
Acquisition Act of 1894 under which every award of the 
Court was to be deemed a decree and the statement of 
grounds a Judgment within the definition of those terms 
under the Civil Procedure Code of 1908 and also a new 
section was substituted for S . 54 of the same Act where- 
by a right of appeal to His Majesty in Council in terms 
was granted from any decree passed by the High Court 
on appeal from an award under the Act . The contention 
put forward on behalf of the Secretary of State, the appel- 
lant in the above case was that having regard to S. 26 
(2) introduced into the Land Acquisition Act by Act 
(XIX of 1921) making every award a decree, the same 
should be read with the, Calcutta Improvement Act with 
the effect that every award of the Tribunal also should 
be deemed to be a ‘decree’ "within the meaning of the 
Civil Procedure Code of 1908 and ex vi termini appeal- 
able to His Majesty in Council under the Letters Patent 
of the High Court. The amendment of the Land 
Acquisition Act much later in date to the original Act 
was claimed to operate upon the Calcutta Improvement 
Act and impliedly provide for an appeal to their Lord- 
ships of the Privy Council. Their; Lordships, however, 
repelled the argument on two • grounds .. In the first 
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place as tlieir LordsMps observed the argument put for- 
ward, if valid, would render the amendment of S . 54 of 
the Land Acquisition Act by which a right of appeal to 
the Privy Council was given in express terms wholly 
superfluous and ‘the somewhat strange result would 
follow that though the provision of the Amending Act 
by wMeh a right of appeal to the Privy Council is 
given’ is excluded in the case of awards by the Tribunal 
they were nevertheless so appealable by implication from 
another statute, which was clearly untenable. A sub- 
section which was only passed in 1921 could not be re- 
garded as incorporated in an Act which was passed in 
1911 . The new section was not part of the Land Acquisi- 
tion Act when it was passed and it was certainly un- 
reasonable to suppose that the Bengal Legislature bound 
itself to any possible future additions to the Land 
Acquisition Act even though they might be unsuitable 
to the local Act passed by it. The retention of S. 71 
of the Bengal Act which clearly recited that the Tribunal 
under the local Act was not a ‘Court’ for purposes of 
S. 54 of the Land Acquisition Act clearly negatived 
the contention that it could become a Court by the 
implied application of the extended provisions of the 
Land Acquisition Act of a much later date . Besides 
Act XrX of 1921 was not retrospective in effect and was 
not intended to affect the provisions of any Act other 
than the Land Acquisition Act. There being no guiding 
,, principle in the G-eneral Clauses Act in regard to the 
point in question a reference to the English principles of 
interpretation was made and their Lordships arrived at 
the conclusion that when a statute is incorporated by 
reference into a second statute the repeal of the first 
does not affect the second. Support for the position 
; ; taken up by their Lordships wa.s also drawn from the 
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usual form in wMch. Amending and Repealing Acts are 
generally couched in India . 20 

10. The above authoritative pronouncement of the 
Privy Council establishes the rule of interpretation ob- 
taining under the English Law and is held to be equally 
applicable to the construction of Indian statutes, vis., 
that where there are two Acts one a parent Act and 
the other its offspring it is quite possible and permissible 
that each of them can exist independently without the 
death of the parent Act necessarily involving the extinc- 
tion of its offspring. The incorporation of the provisions 
■of an existing statute into a subsequent Act has not the 
•effect of extending the amendments or alterations made 
in the earlier Act into the later Act except where there 
•are express words enjoining such a procedure more 
specially where it is perfectly permissible for the sub- 
sequent Act to function effectively without such addition . 

11 . Illustnations from a recent case . —In a recent case 
more familiarly known as the Anti-Hindi Propaganda 
League ease^i the Aladras High Court had to consider 
the effect of the repeal of the Criminal T^aw Amendment 
Act, 1932 by Act (XX of 1937) known as the Repealing 
and Amending Act, 1937. The original Criminal Law 
Amendruent Act (XXIII of 1932) which made ‘picketing’ 
.an offence came into operation on 19th December, 1932. 
Section 1 (3) of the Act provided for its continuance 
only for a period of 3 years. The whole of the Act 
-except Ss . 4 and 7 thereof were made applicable immedi- 
ately to the whole of British India but it was provided 
that Ss. 4 and 7 were to be brought into effect in the 


(20.) SeoretdT'y of State v. Hmdusian Co-operative Insurance Society j, ‘ 



236 XHE ISTTEBPEEIATIOK Or IKDIAN STATUTES. [OHAP. 

several provinces as and wken tiie Local Government 
decided to apply them. The Government of Madras 
decided to apply S . 7 to the whole of the Presidency on 
the 27th December, 1932 and issued a notification to that, 
effiset ultimately on 4th January, 1933, in the Gazette,, 
dated 10th J anuary, 1933 . The Criminal Law Amendment 
Act, 1935, passed into Law by the certification of the 
Governor-General repealed some sections of the Act of 
1932 but not S. 7 which dealt with ‘picketing’. S. (1) 
(3) of the Act of 1932 which .limited the duration of the 
Act to 3 years was repealed and the Act was thus made- 
a permanent one. Act (XX of 1937) repealed the Act 
of 1935 but S. 4 of the Act of 1937 provided that the- 
repeal by that Act {i.e. of 1937) of any enactment shall 
not ‘atfeet any Act or Eeguiation in which sufch enact- 
ment has been applied, incorporated or referred to ’ . It 
was contended in the above ease that the Act of 1935* 
having been repealed by Act (XX of 1937), the Criminal 
Law Amendment Act, 1932, should be deemed to have 
been restored to its original position and was of no avail 
in 1938 as it was brought into existence for three years- 
only . The argument was repelled by Abdur Rahman, J . ,. 
who pointed out that' the Act of 1935 having been brought 
into existence with the object of repealing S. 1 (3) of 
the Criminal Law Amendment Act, 1932, and making it 
a permanent statute instead of a temporary one as it 
was before the repeal, achieved that object and the Act 
of 1935 was no longer of any use and was on that 
account repealed in 1937 and that all doubts, if there 
were any, were removed by S. 4 of the Act of 193T 
reserving the effect of prior Acts or Regulations. 
Reliance for this position was also placed on S . 6-A of 
the General Clauses Ant, 1897, added by Act (XIX of 
1936) which laid down that where there was a repeal of 
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any enactment by wMeb tbe text of any Act of the 
Governor-General in Council was amended by the 
express omission, insertion or substitution of any matter ’ 
then unless a different intention appeared the repeal was 
not to affect the continuance of any such amendment made 
by the enactment so repealed and in operation at the 
time of such repeal’. 



CHAPTER III. 

Effect op Eajsliee ok later Statutes akd Vice Versa.. 

1. effect of earlier aRd laterslatuttes.-^^ 

eaSol^® sidered is the effect of later statutes on 

ut that in the absence of language definitely pointing 
0 the contrary, effect should be given to both of them 
and an attempt should be made to reconcile them as far 
as possible without actually straining the language 
men a later Act of the Legislature does not purport 
or affect to supersede an earlier Act the Court should 
endeavour to read them together and avoid a conflict 
between them. 1 As has been forcefuUy put in one of 
e i^lish eases quoted with approval by the 
Indian High Courts, ‘if anything is certain, it is this 
that where there are general words in a later Act cap- 
able of reasonable and sensible application without ex- 
tending them to subjects specially dealt with bv earlier 
egis atmn, _you are not to hold that earlier and special 
legislation is indirectly repealed, altered and derogated 
from merely by force of general words without any 
indication of any particular intention to do so ’.2 Where 
the words of an earlier statute are re-enacted in a later 
statute there is no diffienltv as if rrtQrr it i 
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gant ® ® ‘latei’ laws abrogate prior; contrary laws’ applies 
to a reaffirming enactment only when there is such com- 
plete repugnancy or contradiction between the earlier and 
later enactment as renders it almost certain that the 
Legislature could not have intended that both should 
stand together and they are so mutually destructive that 
no reasonably reconciling interpretation of both of them 
is admissible. 4 On general principles it is not sound to 
presume that a later Act intends to repeal an earlier 
Act ; either express repeal or positive repugnance to the 
earlier Act should be discernible in the later Act neces- 
sitating repeal by implication. s It is not permissible to 
construe an earlier statute in a particular way on the 
gromrd that otherwise a later statute would be a sur- 
plusage.® The reason of the rule is stated to be that 
the later Act may have been enacted ex ahundanie 
cautela to remove possible doubts. Vice versa where 
the woi'ds of a later consolidating Act are clear, their 
effect cannot be cut down by comparison with the langu- 
age of earlier statutes."^ Again the mere omission in a 
later, statute of a negative provision in an earlier statute 
has not the effect of maldng a substantive affirmation.® 
Their Lordships of the Privy Council state that in such 
a case one Las to see how the law would have stood 
without such a proviso and the terms in which the re- 
pealed sections are substantially re-enacted. Where how- 


(S-a) 1 Co. .25. 

(4) Mahomed Abdul TaTcab Sahib v. Gomandur Marmswami Iyengar r 
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ever a new rule promulgated under a statute is to some 
extent in conflict with the previously existing rule the 
new rule must by implication be deemed to have annulled 
the old and if not inconsistent with the old rule it must 
prevail,® 

2. Privy Council view.— In the Corporation of the 
BanJc of Australasia and. others v. The Municipal Coun- 
cil of Sydney , their Lordships of the Privy Council had 
to consider the effect int^r se of the Sydney Corporation 
Act of 1879 and the Moore Street Improvement Act of 
1890 and the liability of the Crown to pay a city rate 
imposed under the later Act. The earlier Act of 1879 
exempted the Crowm from, liability from paying rates on 
lands on which there were no buildings whereas under 
the later Act the owners of property liable to the City 
rate were made liable to contribute to the Special Im- 
provement Bate imposed by that Act. The construction 
contended for before their Lordships that ‘owners of 
property liable to the City Rate* should be construed as 
meaning ‘owners of property which now is, or may 
hereafter be liable to the City Rate’ was negatived and 
the contention that though the Crown was not originally 
liable the purchasers from the Crown were liable to pay 
such a rate was also negatived as their Lordships held 
that such a contention was inconsistent with Ss. 5, 6 
and 7 of the Act of 1890 and that assessments made 
under the Act of 1890 must be made once for all accord- 
ing to the facts existing at the time of the Act and 
there was nothing in the Act to justify the alterations 
from time to, time according to altered circumstances. 
If the Crown was not bfiginally liable . when the Act 

(9) Bhakir M^tissam V . Chcmdolall cmS others, 1931 AJi. 567 (F,B.), 

(10) 1917 P.C. 222. 
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was passed a purchaser from tlie Crown at a later date 
could not be held liable. Tbe propriety of two Acts 
standing together was instanced in Rangaclvarya v. Dasa 
Chanja^^ already referred to wherein it was held the 
operation of S. 1 of the Bombay Eegulation (V of 1827) 
was not afteeted by S. 2 of the Limitation Act (XIV 
of 1859) as the one related to positive prescription and 
the other related to limitation. Similarly S. 4 of the 
Act of 1801 (41 Geo. Ill, e. 52), disqualifying for a 
seat in Parliament of the United Kingdom any one 
making a contract with a Commissioner of His Majesty’s 
Treasury in Ireland or with any other person whatsoever 
on account of publie service in Ireland was not a sur- 
plusage in view of S. 1 of Act 22 Geo. Ill, c. 45 of 
1782 which referred to ‘any other person whatsoever’ 
after mentioning some persons who held office in the 
British Government, as the Act of 1801 only enlarged 
the area of disqualification referred to in the earlier Act 
and was in no way inconsistent with the construction 
placed upon the Act of 1782. Under the earlier Act 
Sir Stuart Samuel was disallowed from sitting or voting 
in the House of Commons^^ ^s he was a partner of a 
firm which made contracts with the Secretary of State 
for India in Council for borro’wing money on short 
loans for purchase of India Council BiUs, Indian Treasury 
Bills, for subscribing to India Government loans and for 
purchasing silver for purposes of Indian Currency. 
Section 37 of Act (XII of 1887) (Bengal, N. W.P. Pro- 
vince and Assam Civil Courts Act) is not repugnant to 
Eegulation (III of 1872) and should prevail as S. 37 
of the later Act only empowered the Court to act 
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according to justice, equity and good eonseience in cases 
not provided for by any other law for the time being in 
force and Eeguiation IH of 1872 being such a law effect 
should be given to the same if possible . There was no 
repugnancy between the general law and the regulation 
On the same principle it was held that that the stipend 
of a Carnatic Stipendiary which was exempted from 
being proceeded against in execution of a decree by S. 3 
of Eeguiation IV of 1831 extended by Act XXIII of 
1838 was not impliedly repealed by Ss. 205 and 237 of 
the Civil Procedure Code. w 

3. Omission of negative provision not an affirmatiioin .— 
In iUustration of the principle that a mere omis- 
sion of a negative provision of an earlier statute in a 
later enactment has not the effect of affirmation may be 
cited two cases. In the Union SieamsMp Company of 
hew Zealand, Ltd. v. Mary Bohinf-^ it was held that 
though the negative provision occurring in S. 62 of the 
Workers Compensation Act of 1908, viz., that ‘Nothing 
in that sub-section shall affect the measure of damages 
in an action brought against an employer in respect of 
the death of a servant’ was not reproduced in S. 13 of 
the Workmen’s Compensation Act (Amendment Act) of 
1911 (which amended S. 62) the contention that the 
omission should be assumed to have a definite purport 
and was therefore removed and that the limitation that 
the original negative provision was intended to avoid 
was once more imposed, was negatived on sound princi- 
ples of interpretation of statutes. On similar grounds 

(13) Deli Drmad yt Kmvmkumari, 1930 P., 442. 
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the omission in S. 141 of the Civil Procedure Code of 
1908 of the explanation added to S. 647 of the earlier 
Code (Act XIV of 1882) by S. 4 of Act VI of 1892 
exempting the application of the C, P. Code to execu- 
tion apphcations had not the effect of rnaHn-^ the pro- 
visions of the new Code applicable to such proceedings. 
The change in the language of S. 647 had not the effect 
of altering the law A® The common law of England which 
is part of the law of India unless abrogated by any 
special statute or is inapplicable to Indian conditions, 
enables a landlord to claim damages against a tenant 
who holds over for breach of contract or to take back 
peaceful possession of the land notAvithstanding the 
Indian Contract Act and the Transfer of Property Aet.^’’ 

4. In the Anti Hindi Agitation Case already refer- 
red toi^ the language of S. 4 of Act (XX of 1937) pro- 
viding that the repeal by that Act of any enactment 
shall not affect, any Act in which such enactment has 
been applied or incorporated, was contended to apply 
only to the application of an earlier enactment to a 
later enactment and could not be taken to ‘imply, include 
or contemplate’ the alteration of the earlier enactment 
by the operation of the later, but the same was nega- 
tived, and it was held that understanding the language 
in its ordinary sense, there was no reason to come to a 
contrary conclusion. It was held to be immaterial 
whether as a result of subsequent enactment a provision 
is added to' or subtracted from an earlier Act. . 


(16) A. Balasubramuma ChetU v, Swumammal cmd amther, 2S 
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CHAPTEE IV. 


Effect of Gefterai, os’ Speclvi^ Acts a.'^'d vice versa. 

1. The general maxim generalia specialibus non 
■derogant (General provisions do not derogate from 
special provisions) has been a governing rule of construc- 
tion of statutes from the earliest times. They are restrain- 
ed according to the nature of the things or the person with 
whom they deal . ^ A general Act ought not to be inter- 
preted as repealing a particular Act except when there 
is a clear indication to the contrary. It is the same 
presumption against an implied repeal that applies to 
the effect of general Acts on special ones . A general 
later law cannot be construed as’ repealing an earlier 
special one by mere implication. As has already been 
pointed out in an earlier chapter and as Lord Selborne 
pointed out in Seward v. Veracrns^ where a sensible 
and reasonable application, can be given to the words of 
a general Act without comprehending in its scope the 
•special Act the earlier Special Act ought not to be 
deemed to be indirectly ‘repealed, altered or derogated 
from’ merely on account of the general language em- 
ployed in the later general Act. The reason of the rule 
is that the legislature which has given its attention 
to a special subject and has provided for it in the first 
instance is not to- be presumed to interfere with it when 


(1) Terba generaUa restnngmdwr ad Mbilitatem rei ml aptiMinem 
■personae (Bac. Max*) 
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it makes a general provision unless it makes a clear 
manifestation of a contrary intention in the later Act. 
It is a necessary inference that the Legislature when 
passing a general Act looks to the general advantage 
of the community without reference to any special case 
and gives large and general powers which, it cannot be 
the intention of the Legislature should override the 
special provisions of a particular legislation which was 
passed by it with a due consideration of all its advant- 
ages and disadvantages . 3 The rule is thus an exception 
to the general rule leges posieriores priores coiytrarias 
ahrogunt (posterior laws repeal prior ones to the con- 
trary) . As pointed out by Lord Hobhouse in Barker v . 
Edger,^ ‘The general maxim is getteralia specialihm 
non derogant. When the Legislature has given its atten- 
tion to a separate subject and made provision for it, 
the presumption is that a subsequent general enactment 
is not intended to interfere -with the special provision 
unless it manifests the intention very clearly. Each 
enactment must be construed in that respect according 
to its own subject-matter and its own terms . ’ 

2 ., What are General and what Special Statutes. — 
The same rule has been applied in the construction of 
British Indian statutes. What is a general statute and 
what a special statute must often be a question of difficulty 
to solve in most eases but the elasisification has to be made 
with reference to the context in each case and the subject- 
matter dealt with by each statute. As Justice Eamesam 
pointed out in Qunepally TJiammayga and others v. Sri 


(3) The London and Blackwall SaUCoy.v, The Boards of Worhs for 
the Une Some Distnot, (1856) 3 K. & jj. 123 at 127; 26L. J.Ch. 164 
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Haja Thyadapusapati KJwidenda Bora and another^ 
most Acts can be classed as general Acts from one 
point of view and special Acts from another. Thus the 
Agency Rules framed under the Scheduled Districts Act 
(Madras Act XIV of 1874) which apply only to a small 
area comprised in the three districts of Granjam, 
Vizagapatam and G-odavari are similar to a Local Act 
and therefore special and the Estates Land Act (Madras 
Act I of 1908) may be said to be a General Act as it 
applies to the whole Madras Presidency. From another 
point of view the Estates Land Act may be termed to 
be a special Act as it relates to the relationship between 
landlords and tenants and the Agency Rules a General 
Act as they do not relate to any particular class of 
■suits but generally to all classes of suits of whatever 
nature arising in the Agency Tracts. It may be argued 
in a similar way that the Contract Act, the Specific 
Belief Act and the Transfer of Property Act though 
they apply to the whole of India are Special Acts 
because they relate only to some special branches of law 
or other. But generally spealdng in the application of 
the rule referred to supra the speciality referred to 
applies more to the speciality in respect of the area 
rather than the speciality in regard to the subject-matter 
of the Legislation. 

3. Justice Reilly has explained the rule in a case 
reported in The Corporation of Madras v. Madras 
Electric Tramways^ Ltd.^ ‘If the Legislature’, said his 
Lordship ‘makes a special Act dealing with a particular- 
case and later makes a general Act, which by its terms 
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would include the subject of the special Act and is in, 
conflict with the Special Act, nevertheless unless it is 
clear that in making the general Act it had the Special 
Act m Its mind and has intended to abrogate it, the 
provisions of the General Act do not override the Special 
Act. If the Special Act is made after the general Act, 
the position is even simpler. Having made the general 
Act, if the legisMure afterwards makes a Special Act, 
in conflict with it we must assume that the legislature 
had in mind its own general Act when it made the special 
Act and made the special Act, which is in conflict with 
the General Act, as an exception to the general Act. ’ 
The conflict in the a.b6ve case was between two special 
Acts constituting the Madras Electric Tramways Com- 
pany and the Madras Electric Supply Corporation on 

the, one hand and the Madras City Municipal Act on the 

other. The contention was put forward that both the 
former Acts were special Acts inconsistent with the 
general Act, the City Municipal Act and hence the pro- 
visions of the earlier prevailed and the corporation of 
Madras was not entitled to the declaration it sought 
against the two companies formed under the Special 
Acts that they were subject to the control of the Com- 
missioner of the Corporation under Ss. 287 and 288 of 
the Madras City Municipal Act. In negativing the con- 
tention the court held that so far as the Tramway Act 
was concerned it was not concerned with the construc- 
tion of Workshops nor did it authorise the setting up of 
such Workshops whereas the City Municipal Act, S . 287 
required that a license should be obtained by any one 
who desired to cast metal or to break or hammer iron 
or to beat metal in their Workshops and there was 
nothing inconsistent between the provisions of the two , 
Acts in this regard. Both Of them could well lie to- 



THE IHTEEPBEXAIIOIT OS' IK'DIAF STATUTES 


gethei' and there was no question of the City Municipal 
Act which was a general Act from taking away from, the 
Tramways Act which was a special one. Again there 
was no inconsistency between the terms of the license 
issued to the Electric Company and the provisions of 
the Municipal Act. The license simply specified that 
the generating station should be somewhere within the 
area of supply about 30 or 40 square miles in extent, 
but nothing about the kind of buildings to be erected, 
the kind of machinery or apparatus to be installed, the 
object being that they would all be subject to the same 
Municipal Control as obtained over other persons in- 
tending to exercise the said functions and it was not to 
be supposed that by virtue of the license issued to the 
Electric Company they were intentionally given a free 
hand to construct any building they liked for the generat- 
ing station without any restrictions whatsoever to 
the exercise of those rights. Exemption from the con- 
trol of a local authority and on the ground that the 
Company was a public utility company performing com- 
pulsory duties was also negatived by reference to several 
English eases and Indian analogies where double control 
was exercised in regard to a solitary matter. His 
Lordship Justice Eeilly put the matter forcefully thus : 

‘We need not go so far as England to find cases 
where persons are required to take out licenses from, two 
authorities in regard to the same matter . Under the 
Arms Act if a shopkeer in Madras, wishes to sell 
arms and ammunition he must get a license from the 
Commissioner of Police as representative from the 
Grovernment j but . he must also get a license from the 
Conamissioner of the: Corporation for storing ammuni- 
tion. If a shopkeeper -wishes to sell alcoholic spirits. 
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he must get a license from the Ahkari Department but 
he must also get a license from the Commissioner of the 
Corporation for storing the spirits. If one of the oil 
companies which supply this cormtry wishes to have an 
oil container for anything over 50Q gallons of petroleum, 
it must get a license from the Government under the 
Petroleum Act. But if it wishes to have a container 
within the limits of the City of Madras, it must also get 
a license from the Conunissioner of the Corporation. 
That instance perhaps illustrates best the necessity for 
such double control . It is possible that one of the oil 
Companies might acquire a strip of land along the 
Marina and propose to build there a number of huge 
oil containers. The authorities concerned under the 
Petroleum Act might issue a license for that having first 
assured themselves that the containers and the installa- 
tion would be safely constructed and would cause no 
danger to the public. But the Commissioner of the 
Corporation, if he was asked for a license for storing 
oil in those containers would very properly refuse to 
grant it, refuse to allow a row of huge and hideous 
containers to be built on the edge of the Marina and 
so spoil one of the great attractions for which the city 
is famous all over the World. He would then be acting 
under the powers given to him by the City Municipal 
Act for the general comfort and convenience of the in- 
habitants of Madras. There is nothing inconsistent in 
the sanction of two authorities being required in cases 
such as that’. It was thus not a case of a general and 
special Act coming into conflict with each other but a 
ease of sanction having to be obtained from two different 
authorities in regard to two different purposes as speci- 
fied in the respective Acts. 

32 
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4. HlustTiatsioins from Madras. — Tlie principle call- 
ed for direct application in a Madras case where the 
conflict was between Eule 56 of the Agency Eules of 
1924, framed tinder the Madras Scheduled Districts xlet 
(XIV of 1874) and S. 191 of the Madras Estates Land 
Act of 1908 . The former was a Special Buie and the 
latter was a provision of a General Statute relating to 
the same matter, vis., the period of limitation for 
appeals against decrees for rent and the point for deei- 
. sion was whether it was the period of 6 weeks provided 
in the Agency Eules or the period of one month specifi- 
ed under S. 191 of the Madras Estates Land Act that 
applied to the case. It was held following the rule 
above enunciated that the period for appeal for rent 
suits was 6 weeks and not one month . As his Lordship 
put it, the general rule is that the later statute repeals 
the earlier statute if both are equally general but the 
rule is subject to an exception that if the later Act is a 
general statute but the earlier Act is a special Act the 
earlier Act is not generally repealed by the later Act. 

5. Calcutta decisions. — The Calcutta High Court 
has discussed the principle in a matter where the con- 
flict arose between the Permanent Settlement Eegula- 
tion of 1793 and the Income-Tax Act of 1922 wherein it 
was ultimately decided after an exhaustive reference to 
the provisions of the Eegulation that there was really 
no promise or engagem,ent of any description whatso- 
ever by which the Government surrendered their right 
to the levy of a general tax on the income of all persons 
(irrespective of the fact whether they are Zamindars 
vdth whom the Permanent Settlement was concluded or 
no) on the basis that a general tax was no doubt a 
public demand but one which was levied on a wholly 
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different principle and in respect of a wholly different 
kind of liability levied not upon the Zamindars alone but 
several other members of the community as well, with no 
lefeience to the particular source from which it is 
derived. Dealing with the general rule his Lordship 
Justice C. C. Ghose explained the rule in the following 
terms. The general rule no doubt was that where two 
Acts are inconsistent ordinarily, the latest expression of 
the Legislature ought to prevail where the language 
makes it clear beyond doubt that it was the manifest 
intention of the Legislature. In other eases, however, 
the special Acts have been held to imphedly repeal 
general Acts, in each case the primary thing that settles 
the construction being . the language employed. There 
is a further rule that prior statutes are not to be deem- 
ed to be repealed by implication by a subsequent statute 
(if the two are repugnant) in eases where the prior 
enactment is special and the subsequent enactment is 
general. The main principle of eonstruetion in each 
ease is that each enactment should be construed accord- 
ing to its own subject-matter and its own terms . The 
rule enunciated in Seward v. Fera f7m3,®hasitslimita- 
tions and should not be pressed too far as it applies 
only to eases where the subject-matter of the two legis- 
lations is one and the same and there is such an incon- 
sistency between them as to render them incapable of 
standing together . In this particular case it was held that 
the Income-tax Act which was the later Act was passed 
without reference to the earlier Eegulation (Permanent 


(7) King Emperor v. Eaja Prohhata Ghandra, 1927 Cal. 432 (F. 
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Settlement Regulation of 1793) whicli had been in force 
for a long time and was well known to the framers of 
the later Act and an attempt should be made to con- 
strue the Income-Tax Act as far as possible consistently 
with the earlier Act. The one related to revenue 
and the other to profits and there could be no contradic- 
tion between the two . 

6. Bombay. — ^In a recent case in Bombay where 
there was a provision under the Land Revenue Act (II 
of 1876) enabling a party to file a suit against the 
decision of the Collector to the Revenue Judge within 30 
days of the binding decision passed under S. 14 of the 
Act and for stay of the Collector’s order on giving 
security to the satisfaction of the Collector, and S . 80 
of the Civil Procedure Code of 1877 reproduced in later 
Codes enjoined the giving of a two months’ notice as a 
condition precedent to the institution of a suit against 
the Collector, it was held the special provision in the 
earlier statute was not affected or abrogated by the 
general provision in S . 80, C . P . Code, and the latter was 
not applicable to suits under the earlier Act on the 
aforesaid general principle.® 

7. The Punjab. — In the Punjab it was similarly 
held that a suit on an instalment bond which provided 
for the payment of the whole amount in default of pay- 
ment of any one instalment was governed by Article 16 
of the Punjab Loans Limitation Act, 1904, and not 
Article 75 of the Indian Limitation Act the reason being 
that a general statute should yield to a special statute 
as general statutes have only general cases in view and 
not particular cases which have been provided for in an 
earlier statute.^® In. another Pull Bench case of the 

(9) Collector of Bombay v. Kamala Yahoo ji Maharaj, 1934 B. 162. 
r; (10) 1921 L, 280 1 
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same Province^^ in a conflict that arose between a general 

like the Indian Evidence Act and a Special Act like 
the Indian Contract Act directed to a special and specific 
oh j eet, vis. , the capacity of infants to enter into contracts 
it was held the disability of a minor to enter into a 
contract prevailed over the law of estoppel as laid down 
nnder the general Act and there eonld be no estoppel 
in the case of a void contract. The two Acts could 
well stand together and the Special Act could be con- 
strued as an exception to the general rule contained- in 
the General Act. 

8. Eiangoon. — Iii Gh&Myodr V .E . JL. FiTm v. Gotyi- 
missioner of Income-tax Eangoon High Court had 
to consider which of the two Acts, the Indian Income- 
tax Act and the Specific Relief Act prevailed over the 
other. Under the Income-tax Act (XI of 1922) (before 
its amendment in 1933) when a Commissioner took up a 
ease for review under S . 33 and passed an order there 
was no provision enabling an assessee to compel the 
Commissioner to refer the matter to the High Court 
under that section but it was contended that S . 45 of 
the Specific Relief Act enabled the High Court to direct 
such a reference. The Rangoon High Court refused to 
apply the provisions of the general statute it being 
stated that when the Legislature in a Special Act like 
the Indian Income-tax Act had laid down particular 
conditions for the exercise by that Court of certain 
powers, the Court was not justified in disregarding those 
conditions and holding by reference to a general Act 
like the Specific Relief Act that it had powers beyond , 
those given by the Special Act. This result was arriv- 

(11) Khwn Gill anotHer v. ZaWmmgTi md' another j 1928 Lali. 
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ed at notwithstanding that it was pressed upon their 
Lordships that the Privy Conneil ease reported in 
Alcocks Ashdown and Go. v. Chief Revenues Authority 
(passed under S. 51 of an earlier Act) and In re Ahdul 
Khadirf-^ under the same provision of the Income-tax 
Act held that recourse could be taken to provisions of 
the Specific Belief Act and the Commissioner directed 
to make a reference to the High Court. The Privy 
Council held that the word ‘m,ay’ in the earlier part of 
S. 51 of the Income-tax Act of 1918 does not mean 
‘shall’ but there could be circumstances as their Lord- 
ships held there were in that ease (a serious principle of 
law) to be considered which necessitated the High 
Court’s interference and its directing the Commissioner 
to state a case to itself. The Madras High Court in 
the case above quoted^^ put it even more forcibly by 
pointing out that unless the High Court had such a power 
the Commissioner would by calling records under S. 33 
be enabled to ‘burke’ any further enquiry and to prevent 
the same. In such a case the principle enunciated in 
the Privy Council case above ought to be applied. The 
Legislature apparently recognizing the soundness of the 
latter view amended the Income-Tax Act in 1933 making 
the necessary changes enabling the assessee to seek a 
remedy in the High Court. 

9. Sind. — In a Sind case^® the conflict was between 
the provisions of the Special Act— Electricity Act (IX 
of 1910) (S. 14) under which a license was granted to. 
the Karachi Electric Supply Corporation, and those of 
the Boihbay District Municipalities Act (III of 1901) — 
the actual question that arose being who was to bear the 

(13) 50 I.A.;ha7A47’B. ;f42c=45 M.L.J. 592=19.23 P .0. ■ 138 . 

(14) 1926 M. 1051=49 M. 725 (S.B.). 

(15) CorpoTci>ti(Mj. 

imB s. 115 *^ '• ■ --V \ 
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cost of removal of a certain aerial line with poles and 
struts, etc., constructed by the Karachi Electric Supply 
Corporation, the Electric Corporation or the Karachi 
xvfunicipality . In holding that the hlunicipality which 
desired to construct an overbridge and for that purpose 
had to get the aerial line removed, had to bear the 
expenditure the Sind Judicial Commissioner’s Court 
pointed out that when the rights of parties had been 
laid down in an Act specially appropriate to transactions 
which were exactly similar to those under enquiry it has 
to be clearly shown from the language of the statutes 
that the general Act intended for general purposes was 
passed with a view to overrule the special Act or to 
govern eases for which the latter was passed before it 
could supersede the special Act. 

10. The principle of the surviving nature of the 
special Act in a competition with a general statute 
appears somewhat in a modified form in the rule that 
where a statute could have granted wider powers to a 
public body but it restricts the same by the restricted 
language employed for the purpose, the restricted 
powers alone can be resorted to and not the wider powers 
which it might be supposed to possess under the general 
or the common law of the land . It was accordingly held 
in an early ease^® that the Eailway Company which might 
be supposed to have extensive rights on account of its 
ownership of the Eailway compartments was^ not entitled 
to remove a passenger who had got into a compartment 
reserved for the use of another passenger or class of 
passengers as the powers granted to the Company were 
specified and restricted under S. 109 of the Indian 
Eailway Act 1890 and there were reniedies open under 
the general law to meet with' /spch a contingency. 


(16) Mathradas v. Secrttary ' of X'.O. 237 



20b THE IWTEEPEETATIOM’ OF INDIAN STATtriBS. [CHAP. 

The rules that apply to eases of eonffiet hetween general 
and special statutes apply to con- 

flicts Ibetween general and special provisions in regard 
to the same subject-matter in a statute. Not only 
should the two provisions be permitted to stand together 
where it is possible to do so and where there 
is no violent repugnance between the two but the 
general provision should in no way be permitted to 
override the special provision . As iilustration of 
tliis principle it was stated in a Calcutta Case^'^ that 
where two co-ordinate sections were apparently conflict- 
ing and inconsistent an attempt should be made to recon- 
cile theih but if that is impossible the later overrides the 
earlier subject to this limitation that a particular pro- 
vision must be construed strictly as against a general 
provision. It was held accordingly that the word 
‘transfer’ in clause (a) of S. 18 of the Bengal Tenancy 
Act includes a lease and that S . 85 of the Act was con- 
trolled by S . 18. Again it was held that the provisions 
of the Presidency Towns Insolvency Act (III of 1909) 
which provides for the determination by the Insolvency 
Court of all matters relating to debts due by third 
parties do not override the special provision con- 
tained in S. 189 of the Madras Estates Land Act 
(I of 1908) . It was pointed out that a general Act 
has to be construed as not repealing a particular one 
directed towards a special object or special class of 
objects.^® Where there is a specific provision as well 
as a general one in a statute and where a case falls 
within the language of the specific provision, the specific 
provision governs the ease and not the general. 

(IT) AMTchmS Boy T. Framnna Ba>s% 1921 0, 603. 

(18) In tile noatter of Chida^mharain 374. 

(19) BJiam Mahm y, Empepor, 1936 Boml 256. 
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BOOK V. 

STATUTOEY LANGUAGE. 

CHAPTEE I. 

Section I. 

Divergence between the letter and the spirit of the law. 

1. We have in the foregoing chapters considered 
the Golden Eule of Interpretation and the limitations 
.subject to which it has to be applied. The general 
rules or presumptions to be applied with due regard to 
the effects and consequences of such interpretation have 
also been considered. But these do not in themselves 
exhaust all classes of divergence between the letter of 
the law and its spirit, its obvious or literal meaning 
and the real idea or intention intended to be conveyed 
by such language. Human language and legislative 
■expression are, at best, imperfect and words like Nature 
half convey and half conceal the thought witMn and when 
every effort has been made to reconcile or harmonize 
the -wiitten word and the intended idea there would still 
be eases left where the intention of the Legislature can- 
not be given effect to without a violation of the rules of 
grammar, going out of the way of normal interpretation 
and giving novel meaning to ordinary words, changing 
the places of wofds or setting them in proper places by 
a wholesale rejection of them and sometimes by the inter- 
polation of words that do not find a place in the statute. 
As Justice Darling put it in Bex. v. Ettridge,^ 
if from the entire reading of a statute it becomes 

(1) (1909) 2 K.B. 24. 

33 
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imperative to do so, and to give effect to the inten- 
tion and meaning of the Legislature it is ahsolntely 
necessary, words in a statute may be rejected or trans- 
ferred or even supplied but this can be only in extra- 
ordinary eases where the failure to do so Avould result 
in a monstrosity or something which is a manifest in- 
justice . This no doubt is a violent transgression of the 
primary or the golden rule, the Bible of aU statutory 
interpretation but is justified on the ground that all 
rules are only the means to an end which is the dis- 
covery of the true intention of the Legislature and the 
variations and corrections are only the corrections by 
the intei'preter of what ought to have been done by the 
Legislator himself to express his true intention and 
which he, if he had been, less careless • would himself 
have done. 2 The body of people for whose benefit or 
advantage a statute is passed ought not to be permit- 
ted to suffer by the inability, ignorance, carelessness or 
the unskilful handling of the material the Legislature 
set before itself by the draftsmen employed to execute 
its designs and it should always be open to the inter- 
preter to effectuate such a design except where it is an 
outrage on all canons of interpretation or the language 
is so hopelessly unbending as not to admit of any such 
modification or variation . As was pointed out by Lord 
Hobhouse in Salmon v. Buncombe,^ grave consequences 
would follow if the main object of a statute is reduced 
to a nullity by the draftsman ’s unskilfulness or ignorance 
of the law but the interpreter’s interference with ths' 
words of a statute can only be justified if at all in cases 
of grave necessity or an ‘absolute intractability’ of the- 
language used. The presumption however always is 

(2) Maxwell, Interpretation of Statutes (7th Ed.), p. 198. 

(S) (1886) 11 App. Gas. 627 at 634=55: LrJ.P.C. 69 at 73. 
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that the’ Legislature is an ideal person that does not 
commit mistakes and it would lie heavily on a person 
who wants to make ' out the contrary to establish his 
contention by pointing out the circumstances which 
would render a correct and exact interpretation 
of words wholly opposed to the manifest intention 
of the Legislature.^ In other words, the only ease^ 
in which we can tamper if at all Avith Hie language 
employed is in those cases where such language 
so far from effectuating its obvious intention tends to 
defeat it.® The supplying of a oausus omissus or of 
obvious omissions can only be resorted to as an extreme 
step rendered necessary by the attempt at ascertaining 
the intention of the Legislature failing except by taking 
recourse to such a step.® The Court is bound to read 
the words of an Act prima facie according to their ordin- 
ary meaning and it is only in cases where there are 
compelling circumstances to make one infer that the 
words were used in a larger and broader meaning than 
their plain meaning implies, that a Court will be bound 
to read such meaning into them."^ On similar grounds 
it has been held that meaningless or insensible words 
may be omitted if their retention would render the 
statute result in an absurdity or in its being reduced to 
a nullity. As Lord Coleridge, C. J., put it in Beg. v. 
Clarence,^ if the apparent logical construction of 
the language leads to results which it is impossible to 

(4) May or f Co'mdllors and Bmgesses v. TaranaTci Eleotnc-Pomr 
Board, 1933 P.0, 216=66 M.L.J. 67. 

(o) London and India Booled Go. -9, Thames Steam Tug and Lighter- 
age, Co., Ltd., (1909) A.C. 15 at 23=78 90 at 94. 

(6) Mersey Bodes and Earhow Board v. Henderson Brothers, (1888). 
13 App. Gas. 595 at 607. 

(7) Barlow r. Boss, (1890) 24 Q.B.B. 381 at 389=59 L.J.Q.B.B.. 
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bolieve that the Legislature contemplated or one from 
which one’s judgment recoils a fair inference may be 
drawn that such a construction could not be the con- 
struction which the Legislature intended should be 
placed upon it and a strong attempt should be made by 
all means possible to find another interpretation con- 
sistent of course with ordinary canons of judicial inter- 
pretation . 9 

2. Language not ,a perfect medium of expression. — 
In a living language no one word exactly expresses the 
meaning of another and even in statutory language it is 
not always possible to find words to express a legal idea. 
As has been stated it is difficult to frame an exact defini- 
tion of a word except in Mathematics . The Legislature 
is often compelled therefore to indicate what a particular 
word employed in a statute means and where it has to 
add to its meaning for the purpose of its being under- 
stood, and define what it in its comprehensive sense means 
or is intended to mean. These are eases where instead 
of leaving it to the difference of opinion that it might 
lead to amongst interpreters, the Legislature fixes its 
meaning with due regard to all possible eases in the 
view of the Legislature or at all counts with regard to 
all eases where it assumes or is informed the interpreta- 
tion of the word may be called into exercise. 

3. Definitions^ — ^As pointed out by the Madras High 
Court^i when it is mentioned that a definition includes 
certain things it should he taken that the Legislature 
intended to settle a difference of opinion on a point or 
wanted to introduce other matters that would not come 

(9) ColquhomiY, SrooTcSy (1889) 14 App. Cas. 493=59 L.J.Q.B. 53. 

(10) Wa:kfiem, X. t- Lee, (1876) 1 Ex. B. 336 at 343. 

. (11) Madras Ce'aircd Uf'ban "Banlc, Ltd, v. Corporation of MaSras, 
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witMu the ordinary connotation of the word or expres- 
sion sought to be defined. It has an enlarging scope 
instead of confining a word to the limits of its normal 
meaning. In such cases as the Privjr Council has 
pointed out^^ the word or phi'ase should be construed as 
signifying not merely that which it signifies according to 
its natural import but something more which the inter- 
pretation clause declares it shall include. The inter- 
pretation clause is in other words, an exhaustive explana- 
tion of the meaning which for the purposes of the Act 
must be invariably attached to the words and expressions 
so explained. It is not as if the explanation defines what 
the meaning of the word should be under all circumstances 
but it should be taken as merely declaring what matters 
may be comprehended within a term when circumstances 
require that it should be so comprehended.^^ The same 
is the ease where the statute enjoins that a word or ex- 
pression shall be deemed to be something else. The 
only idea of inserting such definitions is that the some- 
thing which is deemed is not in reality what it is required 
to comprehend but the statute requires the interpreter 
to interpret it as the Legislature directs him to do. 
"\^Tien a thing is deemed to be something else it is not 
in reality that something else but is treated as that 
something else by a statutory fiction for the purpose of 
that particular statute. Of course in applying the 
statutory fiction the interpreter has to enquire for what 
purpose the fiction is resorted to.^® It was held in the 
Madras 'Central Urban Bank, Ltd. v. Corporation of 
Madras , that ‘Company’ in the absence of definition 

(12) In re Nasihun, 8 Cal. 534. 

(13) Dilworth y. Commissioner of Stamps^ (1899) App. Cas. 99. 

(14) Bapn Vithal Bajpnt v. Secretary of State, 1932 B. 370. 

(15) Chandiriha "Bay t, Bamlmar ThaTcWf 1923 P. 88. 

(16) -' 1932 M. 474. "■•a- \ ■■ r ''vV: 



01 variation of meaning of 
in statutes from tlieir ordinary mean- 
3 mentioned to iUnstrate the principles 
in the earHer part of this Chapter, 
nsaction’ under the Indian Stamp Act (Act 
5>chedule I, Article 48 applies to more than, 

Secretary of State, 1932 B. 370. 

^ Vishendas v. Emperor, 1934 S. 96'. 
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Gne act provided they are related to each other so as to 
form a single transaction such for example as those 
Tvhich are necessary to perfect a sale or mortgage of 
property. The use of the word ‘final’ with reference 
to a decision does not prevent the superior Courts from 
bi'inging proceedings before themselves by certiorari 
which can be taken away only by express words. In- 
come from fisheries which is agricultural income for 
purposes of the Madras Estates Land Act is not like- 
wise agricultural income for purposes of the Indian 
Income-Tax Act . 21 ‘Unmarried daughter’ under the 
Worlonen’s Compensation Act, S. 2 (1) (d) includes a 
married woman who has become a widow. ‘Other per- 
sonal injuries’ in S. 89 of Probate and Administration 
Act of 1889 refer not merely to bodily injuries but in- 
juries similar to defamation such as those caused by 
malicious prosecution as they can be brought logically 
and granunatieally within the definition of ‘injuries not 
causing death An adopted brother’s daughter may 
•depend for her maintenance on a workman but does not 
come within the definition of ‘dependant’ under the 
Workmen’s Compensation Aet.^* A claim for settle- 
ment of accounts and profit is a ‘claim for money’ under 
Si 227 of the Agra Tenancy Act notwithstanding that 
the expression is used in a more restricted sense in 

(19) V GnTcatarmnana Iyer hy Agent T. Mama Mao v. N , G. Nara- 
sing a Mao j 38 M. 134. 

(20) Madduru Munmwami Chetfy v. Board of Mevcnne and another, 
S5 M. 13r:=19S2 M. 33. See. also Mex. v. Nat Ball Liquor, Ltd., (1922) 

'2 A.C. 128=91 L.J. P.C. 146=127 L.T. 437=38 T.L.U, 541- 

(21) Commissioner of Income fax r. Bevuga, 1932 M, 757=63 M- 
L.J, 634. 

(22) Solomon BiM v. B. Z, Mailway, 1933 C, 358 (2). 

(23) Gadigi Mareppa (VeeradJiadrappa) r. Firm of Marwadi Vannaji ‘ 
Vajangi and others^ 1918 Mad. 1100. 

(24) In re Zamadar MunsM Mem, 1931 X**?399. ^ • 
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other enactments. An ‘appeal’ may normally include 
a ‘suit’ but in a Code where both words are used the- 
same rule does not apply. 1 The term ‘representative’' 
used in S. 1 of Act XIII of 1855 does not apply to 
Europeans and Eurasians nor all the heirs of the deceas- 
ed. ^ A railway receipt is an ‘instrument of title’ with- 
in the meaning of S. 103 of the Contract Act, (Act IX 
of 1872) as it evidences proof of possession or control 
of goods . ® There may be only ruins of a house upon a 
land but still it is not correct to say it is unoccupied.^ 
A marksman can sign and be a valid attestor.® A High 
Court may be a District Court for purposes of the 
General Clauses Act.® Amongst recent pronouncements 
on variation of meaning may be cited in Kofla Venhata- 
raju V. MaJiaraja of Pithapuram,'^ where Varada- 
chari, J . , held that the term enhancement as used in the 
Madras Estates Land Act should not be understood 
either in its etymological sense or even in the sense ex- 
plained in Battina Appanna v. Rafa Tarlagaida^ 
but should be construed with reference to the decisions 
bearing on the term prior to the Estates Land Act. The 
right to regTilate traffic under Byelaw No . 2 of S . 298 
— H(b) of the U.P. Municipalities Act includes not 
merely the right to regulate the passing to and fro 


(25) Collector of Meerut v. Ghowdary Risalsing, 1934 All. 681. 

(1) Satya Nida-n Banerjee v. Mohammad Eamhher AU KMn, 1931 
A. 533. 

(2) Harold Glipe Johmon and others v. The Madras Railway Co. 
and Bort Nom Cmidaswamy and others v. The Madras Railway Co., 15 
M.L.J. 363. 

(3) Ramadas Vithcd^das JOarhar v. Amarchand, 40 B, 630 (P.C.) 

(4) Barati v. Secretary of State, 1921 Oudh. 65. 

(5) Alapati Nagamma v. Alapati TenJcatramayya and others, 58 
220=1935 M. 178. 

(6) In the matter of G, A. Kuppmwami Nayar, 1030 M. 779. 

(7) (1938) 1 M.L.J'., 256 at 266 (P.B.). 

(8) ' 33 M.LiJF.ygptm' ' ' 
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in the streets but also tlie fixing of stands, or a provi- 
sion for motor cars or lorries plying for hire being 
allowed to halt only at the stands fixed notwithstand- 
ing that the latter may really amount not to regu- 
lation of traffic in streets but to the regulation of 
vehicles not in tratific in streets.®* As Justice Allsop 
put it in the above case, the expression includes the 
right to stop vehicles at certain places as also to pre- 
vent them from stopping and ‘street’ includes the 
‘verges of the carriage way’. The word ‘Sister’ 
includes a ‘half-Sister’ according to the Benares School 
of Hindu Law.® 

Section III. 

Interchange of conjunctions. 

1. The interchange of conjunctions ‘or’ and ‘and’ 
is another illustration of the modification of statutory 
language to meet the intention of the Legislature. 

2. Where S. 228 of the Calcutta Municipal Act 
(extended by statute to the Municipality of HoAvrah) 
provided that a consolidated rate due in respect of any 
building or land shall be a first charge on the building 
or land, Justice Cuming held that it is sometimes neces- 
sary to read the conjunctions ‘or’ and ‘and’ one for the 
other and that it would be straining the words of the 
section to say that it did not refer to the tax assessed 
on the land and house together.^® Again the Madras 
High Court in construing S . 19 of the Malabar Com- 
pensation for Tenants’ Improvement Act (Madras Act 


(8-a) Mewct' Ba-Tn v. Bodfd/y Miittriij 1939 All. 466, 

(9) AthtU CLJhd oih^Ts 1938 Nag. 134 

(10) B'iTip^TOT T. Asi MvZlu MoifiSol Gfifid pi fwTS, 1925 G. 1068. 
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I of 1900), 11 wHeh deals in terms witli future contracts 
neld that it could not be held as dealing only with con- 
tracts whi'ch take away or limit the right of a tenant 
to make improvements and also limit his right to claim 
compensation from them under the Act but that it 
equally applied to contracts which took away or limited 
either of these rights .12 The decision was based on the 
intention of the legislature to prohibit all future con- 
tracts taking away or limiting either of the rights in 
question and on the long recognised principle relating to 
the exchange of the words ‘and ’ and ‘or’ under the well- 
accepted rules, for the interpretation of statutory 


Seotioft IV. 

Rejection of superfluous words and incorporation 
of necessary toords . 

1 . The necessity for rejection of superfluous words 
is illustrated in Phaluvial v. Naramdasj^^ where it was 
laid down that where no meaning can be given to words 
occurring in a statute and where the statute itself would 
become a nullity by the retention of such words the Court 
has power to omit them and interpret the statute as 
though the words did not exist. It was therein 
pointed out that in clause (1) of S. 50 of the Eegis- 
tration Act is the words, ‘not being a decree or order’ 

T ™ contract made after the first day of 

January 1886, shall take away or limit the riaht of a tfinant fvi, 
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were superfluous and to treat them as such was the only 
best way of reconciling clauses (1) and (2) of S. 50 of 
that Act. It was explained in the same ease that where 
S. 50 tells us what does not apply to documents referred 
to in S. 17 (2) of the Act, and there is nothing specified 
as to what actually applies, the ordinary principle that 
where nothing else appears the well-established rules 
should be deemed to apply is applicable and it should be 
treated as a ease where the legislature refrained from 
mentioning it as it would be the reiteration of what is 
already well known. In JagaMsh Chandra Deo Dhalhal 
V. Satrughna Deo Dhabhal^^ the addition of words not 
actually found in the statute was found necessary to 
bring out the intention of the legislature. The case was 
one dealing with Chota. Nagpur Encumbered Estates 
Act and the point that arose for construction was the 
meaning of the phrase ‘such debts and liabilities’ in 
S. 3 of Act VI of 1876 which says that by the publi- 
cation of an order under S. 2 of that Act all proceed- 
ings that may be pending in any Civil Court in British 
India shall be barred. It was held that the expression 
‘such debts and liabilities’ should be confined only to 
debts and liabilities other than those incurred by or to 
Grovernment and extended only to all other debts and 
liabilities . In the Patna High Court the same principle 
came for consideration in Harna'rkmdcm Boy v. Bali- 

of section (18), shall, if duly riegistered, take effect as regards the pro- 
perty comprised therein against every unregistered document relating to 
the same property and not being a decree or order, whether such un- 
registered document be of the same nature as the registered document or 
not. 

(2) Kothing in Sub-section (1) applies to leases exempted under 
the proviso to Sub-section (1) of Section (17) or to any document men- 
tioned in sub-section (2) of the same section or to any registered docu- 
ment which had not priority under the law in force at the commencement 
•of this Act. 

(16) S3 C. 1065. , 
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mm,i7^here Fazl Ali, J., one of the differing Judges 

in the ease, with whom Wort, J., the third Judge who 
gave his opinion agreed held that ‘relief’ meant ‘relief 
which the Court was bound to grant’ and not one which 
It was discretionary with it to grant or refuse and that 
accordingly a suit for future mesne profits not granted 
in a prior suit was not barred. 

2. It should be remembered, however, that the above 
are only exceptional cases and should not be treated as 
ordinary rules of construction or such as can be freely 
used in the interpretation of statutory language without 
a sufficient examination of whether there is reaUy any 
necessity for such variation or modification of the 
language. In a case which went up from the Madras 
High Court to the Privy Council their Lordships of the 
Privy Council refused to approve the addition of the 
words ‘for the time being’ to the words ‘the original 
cost thereof to the assessee’ or ‘at the time of the origi- 
nal cost' in S, 10 (2) {vi), of the Income-tax Act as 
suggested by the High Court, as according to their 
Lordships both involved insertion in the sub-section 
of words which were not found there and which 
were not in the least necessary for the intelligent 
construction thereof, and constituted ‘a method of con- 
stiuetion to which their Lordships could give no coun- 
tenance’. There was no ambiguity in the provisions 
of the section and the ordinary and natural meaning of 
the words used must prevail. is 


( 17 ) 1931 P. 1 . 
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SfiOTION V. 

Mistakes in Statutes . 

1. There is no presumption that a legislature 
has coimnitted a mistake, the presumption if at 
•all, being the other way. The main object of 
all interpretation being to give a sensible meaning to the 
words in a statute ut res magis valeat quam per eat the 
•attempt of the interpreter should always be to give effect 
to the object and intention of the legislature where they 
are clear and to get over the effects of the uuskOfulness 
or the inability of the draftsman except -where the 
language is intractable . Halsbury gives the following 
instances of the correction of the statutory language 
(1) the rectification of obvious misprints; (2) rejecting 
superfluous words and phrases ; (3) the supply of words 
or expressions omitted by inadvertence ; (4) the substi- 
tution of one word for another; (5) reading negati-ve 
words as affirmative and vice versa; (6) putting a possi- 
ble but not the usual meaning upon Avords; (7) expan- 
sion of their literal meaning. 

2. Clerical or other obvious mistakes can always 
be corrected by the interpreting Court as also slips aris- 
ing on account of careless drafting. As Maxwell puts 
it, ‘Judicial interpretation should deal Avith careless 
and inaccurate words and phrases in the same spirit as 
a critic deals Affith a corrupt obscure text when satisfied 
on solid grounds’. 22 A clear instances of such obAuous 
mistake occurs in S. 11 of the Madras Proprietary 
Tillage Service Act, (II of 1894) which gives the 

(19) Halsbury Laws of England, Yol. 27, page 146. 

(20) Ihid.^ pages 146 and 147. 

(21) Maxwell Interpretation of Statntes, Oh., IX, page 221. 

(22) Comp. GreeTi y. Wood, 14 L.J*. Q.B. 217. 
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Divisional Officer power to set aside the nomination of 
the proprietor if the former considers the nominee to he 
‘qualified’ under suh-S. (1) of S. 10 which speaks of the 
several disqualifications rendering an applicant ineligi- 
ble to any village office. ‘Qualified’ in the above statute 
really means ‘Disqualified’ and as has been pointed out 
by Madhavan Nair, J., in Sarraju VenhakiragJiaviah v . 
8arraju Chenchu Suhbiah,^ is really a mistake for it. 
Another instance of an obvious mistake committed in 
drafting an amendment which had created considerable 
confusion in the minds of the public and of the several 
High Courts is afforded by the Indian Limitation and 
Code of Civil Procedure (Amendment) Act (XXVI of 
1920) and the manner in which it was published in the 
Gazette of India the text in which according to S. 78 
of the Indian Evidence Act must be taken to be the 
authorised text of an Act. The second section of the afore- 
said amending Act provides that in the third, division 
of the first schedule to the Indian Limitation Act, 1908,. 
in articles 176, 178 and 179 for the word ‘Ditto’ in the 
second column the words ‘ninety days’, ‘six months’, and 
‘ninety days’ respectively shall be substituted. The in- 
tention appears to have been (as subsequent events had 
shown) that the period of limitation for bringing the 
legal representatives on record not merely of a deceased 
plaintiff or deceased appellant under S. 176 but also of 
a deceased defendant or of a deceased respondent should 
be reduced from 6 months, the time allowed under the 
law as it then stood to ‘ninety days’. It would appear 
that the draftsman of the amending Act instead of 
keeping before himself the text of the Limitation Act as 
published in the Gazette (wherein articles 175 and 176 



,,, 


(24) 1924 Lah. 65. 

(25) Vide the author 
of 21 Madras Law WeeMy, 


were published on page 190 and the subs^uent articles 
on page 191) had before him a copy of the Act (such 
as the 1908, 1909 or 1919 editions of the Act published 
under the authority of the legislative departments of 
the Government of India) in which articles 175 to 178 
were all printed on the same page and he considered 
that when the limitation under article 176 was altered 
to 90 days the word ‘ditto’ opposite article 177 which 
existed in his copy of the Act would be regarded as 
equivalent to 90 days and the retention of that word 
would automatically reduce the period of limitation 
under article 177. But the Lahore High Court in 
Oovinda Das and others v. Ritp Kishore and others, 
aicting on the rule of construction that it is not open to 
the Court to speculate as to the intention of the legis- 
lature where it is not carried into effect by the language 
used held, that the period of limitation under article 177 
had not been altered by the amending Act XXIH of 
1920 and was only 6 months. The other High Courts 
dissented from that view (it is submitted correctly ),2S- 
but there was considerable confusion caused in the pub- 
lic mind by a variety of interpretation on a matter in 
regard to which the intention of the legislature was 
plain but had not been clearly expressed owing to the 
draftsmen’s false sense of economy in the emplojunent 
of words in a statute vitally affecting procedure and 
practice and a correct interpretation, of which was 
essential. The Act was amended later so as to bring 
out more clearly the obvious intention of the Legis- 
lature by Act XI of 1923. It is submitted that even 
mthout the interference of the legislature it would 


artiele at page 67 of tk*© Jonmal Portion 
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Jiave been open to Courts to interpret tiie real inten- 
tion of tire legislature instead of construing tbe same in 
an obviously incorrect way. 

. Section VI. 

Oases of ‘May’ and ‘Must’ . 

1 . But by far one of the most familiar illustrations 
of the variance between the ordinary grammatical mean- 
ing and the statutory meaning is afforded by the langu- 
age in measures which to all outward purposes are 
merely permissive, enabling or directory but are in effect 
mandatory, imperative or compulsory and measures 
which apparently confer powers and privileges but in 
reality enjoin duties and obligations also . The language 
employed in all these eases construed according to its 
ordinary grammatical meaning leaves the power or pri- 
vilege in the discretion of the body in whom it is vested 
but the bodies are required according to sound judicial 
eonstiTietion to exercise them compulsorily and in the 
best interests of those for whose benefit they are con- 
ferred . The words ordinarily employed in such eases are 
‘may’, ‘shall if they think fit’, ‘shall have power’, ‘it shall 
be lawful’, ‘shall have full authority’ which are all en- 
abling in their normal import but have really a com- 
pelling force and are therefore clear eases of modification 
by judicial construction. ‘May’ in such eases is under- 
stood as ‘must’ and ‘may be done’ as ‘must be done’. It 
is not as though ‘may’ necessarily means ‘must’ but that 
the statute confers a power and it becomes a matter of 
■enquiry whether in the circumstances of the case it is 
the duty of the person or the body on whom the power 
is conferred to exercise that power. If no such duty 
■appears to be east, it is purely discretionary; else it is 
:a power coupled with a duty and it is imperative on the 
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part of the person on whom it is conferred, to exercise 
it.^ The enabling words in each case are not by them- 
selves significant of an obligation but contain within 
themselves potentialities of converting what appears to 
be a mere power into a compulsory obligation or duty. 
The circumstances which compel the reading of ‘may’ 
into ‘must’ are many and varied bnt generally speaking 
the context, the general scope and object of the Act and 
the relative position of the word with reference to the 
other parts of the statute may all have a bearing on 
deciding the same. The matter is somewhat tersely 
put in the leading case of Julius v. Bishop of Oxfordf^ 
which has been followed in several cases in British India. 
Referring to the words ‘it shall be lawful’, the Lord 
Chancellor (Earl Cairns) remarks, “they are not equi- 
vocal. They are plain and unambiguous. They are 
words merely making that legal and possible which 
there would othervdse be no right or authority 
to do. They confer a faculty or power and they 
do not of themselves do more than confer a faculty 
or power. There may be something in the nature 
of the thing empowered to be done, something in the 
object for which it is to be done, something in the con- 
ditions under which it is to be done, something in the 
title of the person or persons for whose benefit the power 
is to be exercised, which may couple the power with a 
duty and make it the duty of the person in whom the 
power is reposed to exercise that power when called upon 
to do so . "Whether the power is one coupled with a duty 
is for the Court to decide.” ‘"^ere the, words are 
merely enabling in their grammatical sense, it lies upon 
the party who contends them to be obHgatory to prove 
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the circmnstanees wMch -necessitate the body invested 
with the power exercising those powers. ’ As Lord 
Coleridge points out in i2e^ V. Tithe Commissioners, 14 
Q.B. 459, where words which are merely directory, per- 
missive or enabling are used they may have a compul- 
sory force where the thing to be done is for public 
benefit or advantage or the advancement of public 
justice. 

2. Illustrations under Indian Statutes. — Under the 
Indian statutes wide powers are given to Railway and 
other companies and also' to the local bodies entrusted 
with the administration of specified local areas to under- 
take and complete works of public utility or administer 
generally the areas entrusted to their care and it becomes 
a matter of importance how the powers are to be exer- 
cised, and the duties discharged with special reference to 
the language employed which vests or deposits the power 
with the particular company or body. The powers 
should in all cases be exercised ho»a reasonably and 
for the purpose for which they are conferred and not for 
collateral purposes not warranted by the statute. They 
should be exercised by the person or body named itself 
and not its delegate except where the language points to 
the contrary. It is also prima facie not assignable or cap- 
able of being, delegated except where the statute itself 
authorises it.'- The discretion cannot be fettered by any 
general rules framed by the person or body itself contrary 
to the tenor and -object of the statute and should alwaysibe 
exercised, for the. public advantage and . good. The dis-. 
cretion is to be exercised according to- rules of reason 
and justice and- act arbitrarily or according . to private 
opinion- of the-dndividu£d-' exercising that discretion, ^ 

(3) Bookes Cktse, 5 Bep. 100 (a)i ' 
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according to law and not humour. The exercise of the 
discretion ought not to he vague or fanciful but should 
be according to principles of sound law and jurisprudence 
and must be circumscribed by the limits set to it by the 
statute and by those which an honest man competent to 
discharge his official duties would set to himself. With- 
in the limits of the exercise of the power as above enun- 
ciated no Court can or ought to interfere -with the exer- 
cise of the discretion by the person exercising it.'^ 
Where it transcends those powers a Court can always 
interfere and check the unlawful exercise of such dis- 
cretion and direct its being exercised within the statu- 
tory limits. As Justice Harington has pointed out in 
Lala Suraj Y. Golahchand,^ no general rule eaxi belaid 
down to determine the eonsequenees of non-compliance 
with the terms of any statute without consideraition of 
the language employed and the mischief at which it is 
aimed and affirmative words however mandatory in form 
might only be directory while negative words prohibiting 
the doing of a thing might be really imperative.® 

3. Vizianagaxam Case. — ^In a recent Madras case'^ the 
above principles came in for application when the High 
Court had to consider the rights of Court of Wards 
under the local statute creating that body. It was 
claimed beforetheir Lordships that in matters of custody 
residence, education an4 marriage of the minor ehildreri 
of a Ward the rights usually vesting in the legal guar- 
dian became vested in the Court of Wai^ds and that so 


(i) Sharp V. Wakefield Sha, 1891 A.O. 173' — 60 L.J.M.C. 73 
6i L.T. 180=39 W.E. 531=55 197 i , ■ 

(5) 27 'Cal. 724. ' ' ' ■ ' •• 

. (6) Bamesim- v. Sheodin, 12 AH. 510 at 517 (P.B.). 

Baja of Vizianagaram t. Seeretary of 1937. M. 51...-/1 

m'.L.j! 873=44 M.L.W; 904=1936 M.W.N.^U 
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far as those matters were eoaceraed the exercise of 
those rights could not he controlled by a judicial 
tribunal. His Lordship Sir (then Mr.) Venkata 
Subbarao, Ofibciating, C. J., connnenting on the confusion 
arising on account of the misunderstanding of the scope 
of a right and of a power granted under statutes com- 
mented as follows: “The purpose of those changes is 
merely to make that legal and possible which otherwise 
the Court of Wards would have no right or authority to 
do ; it is empowered to incur charges or make disburse- 
ments which it would have no right to incur or make 
in the absence of that provision. But the power so 
conferred is for the benefit of the persons indicated in 
that section. When a statute confers authority on 
some public body or person in terms simply permissive 
or enabling (by the use of expressions such as ‘may’ or 
■‘shall have powet’) the question has often arisen whe- 
ther the power so conferred is merely a. discretionary 
power or has a compulsory force. The learned Advocate- 
General contends that every one of the enabling words 
in every clause of S. 23 is to be construed as creating 
a duty. This may be granted. . .but what follov/s! Is the 
power to be regarded as having been conferred upon the 
Court of Wards for its own benefit in which case the 
power may amount to a right or for the benefit of 
others, viz.^ the persons specifically pointed out in the 
clauses in question? There can be no doubt having 
regard to the scope and object . of the Act that the 
second of the two alternatives is what is intended. 
Numerous statutes have made us familiar with instances 
where public bodies have been entrusted with powers for 
the benefit of persons specifically indicated and it is in- 
contestable that no question of exercising the power can 
arise unless when' lihe iiaSe arises, its exercise is duly 


applied for by the party for whose' benefit it is intend- 
ed. ” After referring to the Bishop of Oxford’s case 
already alluded to, his Lordship quotes from Lord Black- 
burn’s judgment in the same case which states the law 
in the following terms : “The enabling words are 
construed as compulsory whenever the object of the 
power is to effectuate a legal right. It is far more 
easy to show that there is a right where private interests 
are coneerned than where the alleged right is in the 
public only and in fact in every ease cited and in every 
case that I know of (whether the words conferring a 
power are enabling only and yet it has been held the 
power must be exercised) it has been on the application 
of those whose private rights required the exercise of 
that power”.® In the determination of the intention of 
the Legislature whether it is the conferring of a mere 
discretion or the imposition of a positive duty regard 
should be ■ had mter alia to the general object of the 
statute. The same object is most relevant in determin- 
ing whether the power was conferred, on the statutory 
body or a special class of persons. As Maxwell points 
out it is in the last degree improbable that the Legis- 
lature would ‘overthrow fundamental principles, infringe 
rights* or depart from the general system of law without 
expressing its intention with irresistable clearness. ”® 
In a Full Bench ease of the Patna High Court, the 
words, ‘it shall be lawful for the Local Government to 
make rules consistent with the Act’ for determining the 
authority who shall decide disputes relating to the 
election to the Boards under Bihar and. Orissa 

(8) .TtiUm V. Bishop of Oxford, (1880) 5 App. Cas. 214 at 222. 

(9) Maxwell, Interpretation of Statutes, Tth Edition, page 71. ' ■ 

(10) Lakshmichand Suehanti v^ Bam Pratap Chaudhmi, 1934 Pat. 
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Local Self-Groverninent Act of 1885, were held to 
be mandatory and not merely enabling or per- 
missive. His Lordship Courtney-Terrell, G.J., pomts 
out, “in construing Acts of public utility where' 
the framing of the rules and the making of the 
appointment is necessary in order that the object 
of the Act may be attained, such words which might 
otherwise be considered permissive are really mandatory. 
The permissive form is a mere courteous convention . 
The Act really imposes a duty on the executive and it 
is implied that a public body will carry out the duties 
indicated by the Legislature in order that the purpose 
of the Legislature might not be frustrated” . “The rule 
of construction is well recognized. The case is quite 
otherwise when a public body or officer is invested with 
authority to exercise a judicial discretion . Even in such 
a case the body or receiver must receive any application 
made to it and exercise the jurisdiction conferred either 
by granting or withholding the relief claimed”. The 
Full Bench accordingly held that till the tribunal requir- 
ed to be set up under the Act by the Grovernment was 
established a party had a right of recourse to a Civil 
Court with corresponding rights of appeal. In n%e 
Government of Burma v. Municipal Corporation of the 
City of Rangoon, Heald, Ag. C. J., was of the 
opinion, that the framing of rules required to be 
framed under the enabling provisions of the Eangoon 
City Municipal Act, (1922) was obligatory relying upon 
the Bishop of Oxford’s case but the majority of the Full 
Bench expressed a contrary opinion and held that ‘may’ 
does not mean ‘must’ as the Rangoon Corporation had 
already framed rules in regard to the matter in ques- 
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tion, Otter, J., holding that he could see nothing in the 
objects of the statute under which the act to be done, 
viz. , the payment of salaries’ presupposed a duty on the 
Corporation to frame such rules in regard to payment 
of passagp to the officers in its Service and it was not for 
private or pubHc good either and that the Corporation 
had unfettered discretion to make payments such as 
leave passages to the servants unlike the case of pen- 
sions and gratuities. The difference of opinion how- 
ever related not to the validity of the tests laid down in 
the Bishop of Oxford’s cose but to their application to 
the facts of the particular case. 


OHAPTEE n. 


DmECTOET AND MaNDATOEY STATUTES. 


1. Tests for Determiaation.— It is thus clear that 
the directory or mandatory form of the language 
employed is not always a sure index of the intention of 
the Legislature as to whether the provision is meant 
to he merely directory or imperative and mandatory in 
its operation. The intention becomes more difficult of 
ascertainment where without expressing or declaring 
the consequences of non-observance of such a provision 
a statute enacts that something shall be done 
or done in a particular manner. The crucial test in 
all these eases is how best the object of the Legislature 
will be fulfilled whether by construing the language as 
prohibiting the thing directed to be done in the manner 
indicated and in no other or by reading it as merely an 
instruction or advice as to the way in which it should 
be done not necessarily involving the invalidity of the 
thing required to be done if not so done. There is no 
hard and fast line that can be drawn between the two 
classes of statutes, one in which the command of the 
Legislature is such that its non-compliance nullifies the 
thing done and the other merely a statutory advice 
entailing no serious consequences except the levy of a 
penalty where it is provided for in the statute. Nor 
can any general or universal rule be laid down appli- 
cable to every ease except that the object of the statute 
has to be looked at in each case and the convenience 
^nd justice that may flow from the interpretation one 
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■way or the other. As the Pri-yy Council observed in 
a leading ease on the subject ‘-where the provisions of 
a statute relate to the performance of a public duty 
and the ease is such that to hold null and void acts done 
in neglect of this duty would work serious general 
inconvenience or injustice to persons who have no con- 
trol over those entrusted with the duty and at the same 
time would not promote the object of the Legislature, 
it has been the practice to hold such provisions to be 
directory only’. The neglect or the failure to obey the 
expressed will of the Legislature in such cases though 
punishable in an appropriate way would not and ought 
not in such eases affect the validity of the acts done.i 
Where a power, prmlege or exemption from liability 
is conferred by a statute and the observance of certain 
formalities or conditions is attached to the same it is 
generally held that the fulfilment of those conditions or 
qualification is mandatory as it is only just and con- 
venient that he who exercises a right or authority 
ought to be compelled to Strictly observe the conditions 
subject to which that right or privilege is confer- 
red. The whole aim and object of the law would be 
defeated if the command to do a thing in such cases did 
not imply a prohibition to do it in any other way .2 
Thus a useful test by which the directory provisions 
can be distinguished from the mandatory or imperative 
provisions of a statute is to ask one’s self whether the 
statutory prescriptions affect the performance of a 
duty or relate to the exercise of a privilege or power. 
As Justice Mookerjee has pointed, outs where rights or 

(1) Montreal St BaUwec^f Company y. MormandMif 1917 P.O. 142. 

(2) Jolly Y. Eaneoch, (1852) f Ex. 820; In re JDioUnson, .(1882) 

20 Ch. D. 315. . ' . 

(3) Mathura Mohan , Saha y. Mam; Kffmr , Bdha and Chittagony 

IHsPriot MoarS) 1916 0. 136i=:43''0,"' 790. i 

36 ' . . , ■■ 
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privileges are granted with a direction that certain 
regulations or formalities should be complied with, it 
is not unjust or inconvenient to exact a rigorous obir- 
vance of them as essential to the acquisition of the 
right or authority conferred.^ In contradistinction to 
such cases are those where a statute while imposing a 
public duty requires its performance in a particular 
manner within a particular period or subject to certain 
conditions. In the latter class of cases, the prescrip- 
tions laid down can well be regarded as only directory. 
The distinction is well illustrated, in a number of 
English cases referred to with approval in the Calcutta 
case above referred to and may be said to have fairly 
been recognized as good law in this country. It is also 
a recognized rule that where, a public body or company 
is established by a statute or incorporated for specified 
powers, the prescriptions laid down in the statute , of 
which the public body or the company is the entire 
creature the conditions laid down for its w'orldng or the 
limitations subject to which it is to function ought to be 
observed imperatively and are essential for the validity 
of its acts or doings.s Where the Legislature employs 
a lanpage which makes the terms of an Act not im- 
perative but permissive the fair inference is that it was 
intended that the general powers conferred should be 
exercised in strict conformity with private rights and 
not so as to infringe them.® 

2. inustm,tions.-It was held in Madras following 
the above principles that the provisions of S. 37 of the 

(5) :i^eua y. Dennett, (1858) AC.B. (N.S.) 576. 

V wLLrJn “ ^tana^er of the Metropolitan Asylum Dt 

V Fredmcle mi, (1881) 6 A.C. 193,.quoted in A. S. Moola ana Sons r. 
Commustoner for the JBangoon JSort, X &31 R; 95 . 
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Presidency Banks Act (XI of 1876) proliiMting 
directors of such banks from entering into certain 
transactions including mortgages of irmnovable pro- 
perty were only directory and not mandatory. The 
prohibition was directed against the directors and not 
the Banks and it was more in the nature of instructions 
for guidance and governance of the directors and 
while their non-observance might render the directors 
liable to the Bank for any loss occasioned to their 
company on account of their exceeding the powers 
granted to them cannot enable third parties who have 
entered into contracts with the Bank to repudiate their 
contracts or attempt to escape liability arising under 
them.'^ The Bank itself was not prohibited from en-: 
tering into the transaction and it was perfectly open 
to it to accept or refuse the contract entered into by the 
directors. The action of the directors under the cir- 
cumstances was not a malum, prohibitum.^ It would 
have been different if the prohibition was in the interests 
of the shareholders and based on considerations of pub- 
lic policy.® Where the provisions are only directory and 
not mandatory disregard of its provisions will not make 
the transaction void.“ Similarly R. 161 (1) of the 
Civil Rules of Practice requiring the Court to which a 
decree is transferred for execution to send the decree 
back to the original Court if within six months after 
the transfer the decree-holder does not take steps to 

(7) Nagar Da'modar Shambogue y. GuMUnar Bama Hao, 39 M. 101; 
Jliaria Water Board v. Jagadamha Loan Co,, Ltd,, 1938 P.W.N. 635— 
19 PaiL.T. 833=1938 Pat. 539. 

(8) Turner y. Banh of Bombay, (1901) I.L.E. 25 Bom. 52. 

(9) Tayler y.. Chichester and MidJmrst Eailioay Company^ (1867) 
L.E. 2 Ex. 356. 

(10) Queen v. Left Bouse, (1886) 1 QiB. 433; Queen y, 

Ingall, (1876) L.E. '2 Q. B. B. 199, 
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execute the decree is only directory and not mandatory 
and proceedings taken after that period are not void ab 
The period of 6 months was fixed for giving 
direction to the Court to return the papers to the trans- 
mitting Court and time is not of the essence of the sti- 
pulation. As pointed out by Denman, J., in 

Caldow V. Foxell}-^ a balance should be struck 
as far as possible between the inconvenience of a rigid 
adherence to and an occasional departure from the 
terms of a statute and it should be the paramount con- 
cern of the interpreter to avoid defeat of justice by a 
too rigid adherence of the time limit. The effect of 
holding that the sub-Court was functus officio after six 
months would be to allow the judgment-debtor to escape 
liability, a contingency not to be permitted except when 
there was no escape from it. 

3. In the Privy Council ease already referred to, 
it was proved that there was no revision of old jurors^ 
lists as required under the very elaborate and minute 
enactments in the statutes of Quebec for the constitu- 
tion of a Revising Board to revise th,e jury lists annu- 
ally and that the same had been neglected for several 
years previous to 1912 when the trial in the first Court 
commenced. It was contended that the trial conduct- 
ed with such a jury was 'coram non judice* and should 
be treated as a nullity but their Lordships discounte- 
nanced such an argument and held the verdict of the 
jury valid. Their Lordships held that the object of 
the elaborate provisions were (i) distribution of Jury 
Service equally between all who were liable to render 
it, {ii) the securing of an effective list of jurors for the 

(11) Veliafpa v. Subrahmanyamf 39 M. 485. 

(12) (1877) 2 C.P.B. 562. 

*A suit decided hy a , Court iLaviug* no jnrisdictiou. 
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use of Courts by omitting the names of the dead, the 
absent and those exempted under the law, (Hi) the 
avoidance of the packing of the jury, and none of the 
objects had been defeated in this particular ease. The 
statutes themselves did not contain any enactment as 
to consequences of non-observance of the provisions 
and it would cause the greatest pubHe inconvenience if 
the verdicts of juries were made ipso facto null and 
void by a neglect to observe their provisions and 
if it necessitated the postponement of trial till valid lists 
were prepared. ‘It does far less harm to allow cases 
tried by a jury formed from an unrevised old list with 
the opportunities there would be to object to any un- 
qualified man called into the box, to stand good; 
their Lordships observed, ‘than to hold the proceedings 
null and void’. The case in Grose v. Holmes Electric 
Protection Company was distinguished on the ground 
that in that case the very mischief was committed 
for the prevention of which the statute was 
passed, viz., the packing of the jury but where no pre- 
judice was caused as in this and where none of the 
safeguards prescribed for securing fair and im- 
partial juries had been weakened there was no need 
to interfere with the validity of the trial. In 
Lahore again, it was pointed out with reference to the 
non-compliance with the provisions of Order 21, Eule 
85 which are mandatory that the disregard of the same 
'would not lead to a nullification of the proceedings to 
which the proviso related on the principles above stat- 
ed. The three-fourths purchase-money was tendered 
in this ease within the time required by law but the 
same was not accepted by Court on account of the 
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pendency of an application objecting to the validity of 
tbe sale which was not disposed of till much later On 
similar grounds the provisions of S. 87 of the Eangoon 
Port Act (rV of 1905) requiring the owner to deposit 
the charges due to the Commissioner were held to be 
permissive and not imperative.!^ 

4. In Mathura Mohan 8 a^ta and others v. 

Ramkumar Saha and Chittagong District Board, 
already referred to, how’^ever, it wms held that 
Buie 98 w'as framed under Ss. 20 and 138 (d) of the 
Bengal Act (III of 1885) for the purpose of regnilating 
th,e powers of the District Board to transfer property 
and was imperative and not merely directory and the 
Transfer of immovable property by way of sale in a 
manner other than that prescribed tinder the rules was 
invalid. It was pointed by Justice Mookherjea that 
Buie 98 read with Buie 93 did not leave any room for 
doubt as regard the intention of the Legislature that 
it was intended to be so. And this was stated to be the 
effect notwithstanding that there were no negative 
words in the statute declaring that all transfers in any 
other form were to be null and void. The reason for 
holding the formalities enjoined by the rules manda- 
tory is stated by Lord Bramwell in Young v. Mayor of 
Leawington GorpotationY^ ‘The Legislature’, his 
Lordship observed in that case, ‘has made provisions 
for the protection of rate-payers, shareholders, and 
others who must act through the agency of a represen- 
tative body requiring the observance of certain solem- 

(14) Wathumal v, MaVmamal <ind others, 1931 L. 15. 

(15) A, B. Moola Sons v. Commissioner fotr the Fort of 

Bangoon, 1931 E. 95. , - 

- (16) 43 Cal,. 790 c=: 1916 OaL 136. 

(17) (1883) 8 App. Cas. 517; ' • -p • 
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nities which, involve deliberation and refleeton. That 
is the importance of the seal. It is idle to say there is 
no magic in a wafer. It continually happens that 
carelessness and indifference on the one side and the 
greed of gain on the other cause a disregard of th,ose 
safeguards and improvident engagements are entered 

into The decision may be hard in this case 

on the plaintiffs who may not have known the law. 
They and others must he taught it which can only be 
done by its enforcement’. The 39 Madras case al- 
ready cited where a similar provision was held to be 
directory only has to be distinguished on the ground 
that the prohibition in that ease was directed against 
the directors but not against the Banlr and as the case 
itself suggests the conclusion in that ease would have 
possibly been other-wise if it was directed against the 
public body itself. The norr-observance of the regula- 
tions for the conduct of the elections under S. 173 of 
the United Provinces District Boards Act (1922) did 
not invalidate the election as the non-observance is 
of a character that does not cause real injustice and the 
aim and object of the Legislature were in no way 
defeated thereby. is 

5. Partly Directory and Partly Mandatory. — It 
often happens that a part of the statute may he man- 
datory while the rest of it only directory even though 
the lang-uage employed may be the sarrre or similar. A 
familar example of such statutes is the English Public 
Health Act of 1848 which contained a provision that 
contracts exceeding £10 should be. .sealed with a seal of 
the Board and another that there should be an estimate 

. (18) Distriot Board Kh^ri athd anoth^ v, Abdkl Mdfid Khan and 
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prior to tiie execution of the "works referred to therein. 
The former was held to he mandatory hut the latter 
only directory being in the nature of a direction or 
instruction for the gnidance of the Boards and not a 
condition precedent essential to the validity of the 
contract. 

6. Cases from the O.P.C.— The Civil Procedure 
Code contains provisions which are mandatory in form 
hut whose real character as imperative or directory 
d&pends on the character of each particular provision 
and the object it is intended to subserve. Thus the 
rule requiring a judgment to he pronounced was held 
to he mandatory though the rules as to the manner of 
doing it were only directory and their non-observance 
afforded no ground of reversal of a judgment in the 
absence of prejudice.i^ The omission to give notice 
under O. 21, Eule 22 renders the sale held in Execution 
Proceedings absolutely void and not merely voidable 
though if notice was given though to a wrong legal re- 
presentative the Court gets jurisdiction and the sale 
becomes voidable and not void. An order under Order 
21, Eule 63 even if one passed without investigation if 
not set aside within an year becomes conelusive.^^ The 
absence of a notice under Order 21, Rule 66 does not by 
itself vitiate an execution sale though it may be a 
material irregularity and the sale can be set aside only 
if substantial injustice has been the result thereof even 
though the language of the rule is mandatory. Likewise 
is the effect of the rule requiring the specific mention 
of the time and place of sale.^i Likewise Order 21, 


nl ■ BMCIOttlY ■ ASB mNBATORT SaAOTBEg, 2^ 

Bitle 89 which enjoins a d^osit o£ 5 per cent, of the 
purchase-money for payment to the decree-holder, is in 
the nature of an indulgence to the judgment-dehtpr and 
the appheant who seeks to set aside a sale on the 
strength of the concession thereby afforded should 
strictly conform to the requirements and a sale would 
not be set aside without a strict compliance of its con- 
ditions.®^ A part payment and undertaking to pay the 
balance is not a valid deposit. Where the deficiency 
was due to a wrong calculation made by an officer of 
Court and the deficit amount is made up by the 
applicant as soon as the mistake is pointed out to him 
the deposit was held to he good though made after time 
as the mistake of an officer of Court ought not to affect 
a party.23 It would be otherwise if the party himself 
commits a mistake.24 Although the leave of Court is 
a condition precedent for a decree-holder bidding for 
property under Order 21, Buie 72 still the sale without 
such permission is not void if not set aside as provided 
in sub-Bule (3) of the section. The rule prohibiting 
(from bidding) any officer or any other person having 
any duty to perform in connection with any sale did not 
invalidate the sale at which, a pleader had bid though it 
was said Ms conduct would be open to grave censure. 
The rule requiring the deposit of 25 per cent, of the 
purchase-money under Buie 84 is imperative and it was 
held the Court could not extend the time for payment 
of the deposit. 25 It has been also held that the irregu- 
larity due to non-compliance with the provisions of Buie 
66 can he waived and a person who has so waived the 

(22) 23 M.L.J. 03-1=9 i:.0 . 937s=<,19Jl) ,2 M-W-H. MS. 

(23) 1921 B. 169i=45 B. lOSfceS 1.0. 104. 

(24) 26 O. 449, ■ :■ 
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irregularity is estopped from subsequently raising any 
objection in respect of the samei. Such a waiver may 
he the consequence of bidding at a sale held with such 
irregularities. The reason of the rule is that every 
one has a right to waive the benefit or advantage of a 
rule made solely for Ms benefit and protection. Such 
rules may be neglected without in any way infringing 
public rights or the public policy. CuUbet licet re- 
nuntiare juri pro se mtroducto. Every one has a right 
to waive and agree to waive the advantage of a rule. or 
law made solely for his benefit. A person can waive 
the benefit of the Limitation Act and Art. 75 of the Act 
affords an illustration where the Act itself refers tO' 
and provides for availing one’s self of the benefit of. 
waiver. 

7. Oases relating to Jurisdiction an Exception to the 
rule of waiver.- — There are two exceptions to the rule 
that a man can deny himself the advantage of a benefit 
conferred by a statute or designed for his advantage. 
The first is the case where the inherent jurisdiction of a 
Court is concerned and the other is a ease where a state 
of things is laid down as a condition precedent by the 
statute itself as indispensable for a Court being seized 
of jurisdiction. The first exception is expressed by the 
familiar rules that consent cannot confer jurisdiction 
and that there cannot be an estoppel against a statute. 
It was held in 8. Subharao md others v. N. Perumal 
Beddi and others'^ that on a point of principle the doc- 
trine of res jiidicaia could not be applied to questions 
of jurisdiction and that a jurisdiction created by a sta- 
tute can be determined only by the statute. The Privy 

(1) 12 M. 19=15 I.A. 171. 

(2) 1918 M. 988=1017 M.W.N. 318. 



(3) LeagarA v. Bull, 9 AU. 191=13 I. A. 134 (P.O.); see also 

MinakshA. NaASu v, Suhrahvna/nya, Sostri, I. A. 160 (P.C.). 

(4) Jerwva Chmnappa BeMi v. Saf Bahadur. B. Y: Srmivaaa Bao, 

69 M.L.J. 196=1936 M. 835. ^ ... 


Council has pointed out in a number of cases^ that 
any amount of consent or waiver cannot confer juris-, 
diction on a Court which does not possess it nor can 
jurisdiction be conferred by an estoppel operating 
between the parties; the same applies to a plea of res 
judicata which is a species of estoppel, an estoppel by 
judgment. As pointed out by Justice Krishnan, ‘Juris- 
diction is the very foundation which entitles the Court 
to deal with a particular case and dispose of questions 
arising in it between the parties it cannot be con- 

ferred or affected by any estoppel between parties but 

is matter the Court has to decide for itself A 

Court cannot be compelled to try a case which it has in 
reality no jurisdiction to do by preventing the parties 
from proving the facts which show it’. It was pointed 
out that if consent could confer jurisdiction provisions- 
like S. 189 of the Madras Estates Land Act which bar 
the jurisdiction of Cml Courts over matters relating to 
rent due by a ‘ryot’ to a ‘landholder’ as defined therein 
could be easily nullified and rendered inoperative by the 
collusive filing of such suits and getting decrees thereon 
in civil Courts. In a more recent case^ the above deci- 
sion was explained and distinguished as being appli- 
cable to cases where there was an inherent want of juris- 
diction and it was laid down there that while there could 
be no res judicata in such cases there was 
another class of cases where ' the Court had in- 
herent jurisdiction to entertain a matter and then 
decide on the evidence adduced whether it has juris- 
diction or no. In the latter class the finding of Court 
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as regards jurisdiction would be res juilcata uotwitb- 
standing tbe decirion was erroneous provided it had 
become final. 

8. The second of the exceptions based on the 
principle that a private individual cannot waive — ^what 
the public policy requires, Privatorum conventio juH 
puhlico non derogat, may be instanced by provisions of 
S. 92 of the Civil Procedure Code relating to public 
charities. That section enacts that no suit claiming 
any of the reliefs specified in sub-S. (1) of that section 
regarding the removal, appointment, etc., of trustees, 
shall be instituted in respect of any trust referred to 
therein except by the Advocate-General or two or more 
persons having an interest in the trust after having 
obtained the consent of the Advocate-General. It was 
held that the objection as to want of sanction in such 
cases was one which went to the jurisdiction of the 
Court to entertain the suit itself and could not there- 
fore be waived by the parties.® 

9. Under the Criminal Procedure Code the exa- 
mination of a complainant under S. 200 is a condition 
precedent to the entertainment of a complaint and the 
omission to record the sworn statement of the com- 
plainant is fatal to the validity of the criminal proceed- 
ings thereby started.® The object of the section is to 
prevent the issue of process in cases where the exami- 
nation would disclose the falsity or the frivolous and 
vexatious nature of. proceedings that follow. Again 
S. 342 of the Code enjoins the Court to question the 
accused generally on a criminal case after the evidence 

(5) VairafnmSa Sm v. 1926 2!l I.O. 462== 

a*, M.W.N*, 626. ' 

(6) , 4 O.L.K. 134. V'.'' .,' 
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of th.e prosecution lias been closed and before the ac- 
cused is called on for his defence for the purpose of 
enabling the accused to explain the circumstances ap- 
pearing in the evidence against him. In the trial of 
warrant cases there is no discretion left to the Magis- 
trate whether he will examine the accused or no; and 
forms prescribed by the statute have to be strictly 
observed and the Court cannot draw any inference of 
waiver against accused persons especially where the 
Court omits to perform a duty east on it expressly for 
the benefit of the accused.’’’ And it has been pointed 
out generally that criminal proceedings unless conduct- 
ed in the manner prescribed by law are substantially 
bad and the defects cannot be cured by any consent or 
waiver on the part of the accused and as pointed out 
by Justice Macpherson in Q. v. Bholanath Sen^ most 
prisoners in the mofussil not properly defended would 
assent to any irregularity which the trying Magistrate 
might choose to suggest and if such consent or waiver 
were held to warrant the committing of material irre- 
gularities in a trial there would be an end to all pro- 
cedure. It has been held in another case that a pri- 
soner on his trial can consent to nothing at all.® 

10. Where however a condition is attached to the 
performance of a thing which is impossible of perfor- 
mance or impracticable offnlfilment the observance of 
the same will be deemed to be unnecessary and will not 
affect the validity of the thing done. Lea) non cogit ad 
impossibilia?-^ 

(8) 2 0. 23 at 30. 

J.B.G. ;htyi|iTSK.;Bv 'A ^ 

, ,{10) J^arweil, Iiaterprefcaiaon, ot Statutes^, .p* .327 (7tli Edition)* 


CHAPTEE ni. 

Doctkiite oe Ejusdem Genbeis. 

1. Another example of the control of statutory 
language by surrounding language and circumstances 
is illustrated by what is comprehensively known as the 
ejusdem generis doctrine which has been constantly 
applied by the Indian High Courts in their construc- 
tion of statutes. Bacon states the rule thus, “all words 
whether they be in deeds or statutes or other- 
wise, if they be general and not express or precise 
shall be restrained unto the fitness of the matter or the 
person.”^ The same thing has been expressed by Lord 
Campbell in his statement in Reg. v. Edmundson that 
where particular words are followed by general words 
the latter must be construed ejusdem generis with the 
former. The general words following the specific 
enumeration are confined in effect to alia shnilia pre- 
ceding it. In such a case the full or ordinary meaning 
is not attached to the general words which would ordi- 
narily be attached to them but it is restricted by the 
genus or class or category preceding them. On this 
principle it was held under English Law that in the 
expression ‘corn-grass or other products’ the generic 
term ‘other products’ did not include ‘young trees’ 
because the latter were not similar to grass and corn 
but were of a different category from the products 
specified^ and in another case^ arising under the Sunday 

(1) Jlas. Beg. 10. 

(2) clarlc t. Gashirth,. (1818) 8 Taual 431. 

V{„ (3) & C. 96=5 L.J. (O.S.) 
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Observance Act of 1677 which enumerated tradesman, 
artificer, workman and labourer' and these words were 
accompanied by the words ‘any other person’ it was held 
that the word ‘person’ in the latter expression was con- 
fined to calling’s of the same kind as those specified by 
the preceding words and accordingly did not include a 
farmer, a barber or a solicitor. 

2. Privy Council.— The Privj^ Council applied this 
doctrine in a case reported in In the matter of Sir 
StiMrt SamuelA The case arose under (22 
<3-60. Ill, e. 45) an Act of Parliament of the year 
1782 which declared that it was enacted to preserve the 
freedom and independence of Parliament and to pre- 
vent the sapping of that freedom by members being ad- 
mitted to profitable contracts. The disabling provi- 
sion in the construction of which their Lordships had 
to consider the doctrine recited that a member must 
have directly or indirectly undertaken a contract -with 
■“Commissioners of His Majesty’s Treasury or of the 
Navy or Victualling Office or the Master G-eneral or 
Board of Ordinance or any one or more of such Commis- 
sioners’ or ‘any other person or persons whatsoever’. 
It was held that the class of persons mentioned in the 
first section were servants of the Crown in 1782 (the 
date of the Act) who were holding office in the British 
as contrasted with the Irish Government or any other 
Government of the British Dominions or Dependencies 
beyond the seas and the words ‘any other person or 
persons whatsoever ’ should be read ejusdem generis 
•with the preceding words and could only refer to any- 
one who held office in the British Government of a kind 
similar to those enumerated before. In Chajju Bern 


(4) 1& I.C. 765=17 O.W.N. 736,,:; 
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The High Court of Rangoon has 


is wider 


than 


the 


y. Nehi cmd others Privy Council held that any 
other snfSeieEt reason in Order 47, Rule 1 of the C. P. 
0. means ^grounds at least analogous to those specified 
immediately before, 
held that the word ‘analogous 
expression ejusdem generis. 

3. Bombay. — ^In Bombay it was held that ‘other 
noilk products’ in S. 412 (&) of the Bombay City Muni- 
cipal Act (III of 1888) should be read with the preced- 
ing words ‘milk and butter’ and did not include ‘ghee’^ 
as the latter should not be interpreted in its compre- 
hensive meaning as it would be interpreted if it stood 
by itself but should be construed along with the pre- 
vious words and to bring it within the statute should 
be of the same class or nature as milk and butter. They 
include products which are the direct result of milk and 
are liable to speedy decay like butter, whey, curd, 
cream but not ‘ghee’ which is not the direct result of 
milk and is not liable to speedy decay. Both its dura- 
bility and the use to which it was put, differentiated it 
from butter and excluded it from the class to which 
butter belongs.® The provision construed was of a 
general nature and that perhaps partly explains why 
it was construed so strictly. In Go pal P-urushottam 
and others v. Morar PimjcP ‘any other law for the 
time being in force’ in S. 10-A of the Deccan Agricul- 
turists’ Belief Act (XVII of 1879) "wever&sAejusdem 
generis with the prior words which referred to S. 92 of 
the Indian Evidence Act and hence were held not to 
include the Registration Act. In re Hussam 8ah,eb^ 

(5) 1»32 P.C. 112=3 Lai. 127=43 332 (P.C.). 

<6) Zatmai Miraji y, Mmperor, I92ft Bom. 274. 

(7) 20 I.Q.'.249.,. 
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‘otker building material oecnmiig in Bye-Law No. 54 
following tbe words * bricks, stoney and road naetal L 
were beld not to iiielnde sand as it did not belong to tbe 
category of material wfoieh Imd a ‘potentially deleteri- 
ous etfeet’ on public tborougMares, the object of the 
bye-law being the protection of public streets from 
obstruction caused by the falling out of the contents of 
moving carts. In the case of brick, stone and metal 
the obstruction was obvious, not so in the ease of sand. 
‘Other sums payable’ in S. 7 (1) and S. 7 lY (c) of the 
Court-Fees Act (VII of 1870) did not include ‘rent’’ 
which should be read ejmdem generis with ‘sums of 
money payable as maintenance or annuity’. 

4. Gienus essential for the application of the 
Doctrine. — It is necessary however, for the application 
of the doctrine that a genus or class should exist in the 
specific words preceding the general words. In other 
wmrds the specific words employed should belong or be 
such as could reasonably be brought under one cate- 
gory. If they are so dissimilar, however, as to make them 
impossible to be brought under any one class, the doc- 
trine has no application whatsoever, and the words 
should receive their full and ample meaning.® The 
intention of the Legislature being the primary thing 
that matters other doctrines become subordinated in 
eases where the former is quite clear and admits of no 
doubt or ambiguity. The doctrine should be applied 
with caution and should not be pushed too far as it is 
a presumption to be applied only when there are no 
other indications to read the mind of the Legislature 
as pointed out in Anderson v* Anderson}-^ This aspect 

(S?) XiUnam unS €o* v. B K.B. 385* 
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was alluded to in a Madras case,ii where their Lord- 
ships eornment as follows: “Ordinarily, when several 
specific instances are mentioned followed by a general 
term with the word ‘other’ prefixed to it, where the 
rule of ejusdem generis is applied, the meaning of the 
general term should be settled with reference to all the 
terms preceding it. If so read in this ease the ‘other 
personal injuries’ will include injuries similar to both 
defamation and assault. The only ground suggested 
for not giving the ordinary meaning to the word ‘other’ 
is that, it is hardly reasonable to speak of ‘defamation’ 
as ‘a personal injury not causing death’ that being the 
expression in the section. It may appear strange in 
ordinary parlance to do so. But it may be pointed out 
that ‘assault’ as defined in S. 351, 1.P.O., is just as un- 
likely to cause death and so it will be equally strange 
to associate with it the idea of causing or not causing 
death”. The learned Judges attempted ultimately to 
explain the words by pointing out that the scheme of 
the Act was to divide personal injuries into two cate- 
gories (i) those that caused death and (n) those that 
did not and assault and defamation were given as 
instances of injuries that appertain to the body and 
those that do not respectively. In a later Madras 
case ^2 a, somewhat similar question cropped up for 
consideration. The point that fell for consideration 
was whether a lease of land by Government falls under 
the description in S. 90 (1) {d) of the Indian Eegistra- 
tion Act and is covered by the expression ‘other docu- 
ments or assignments , by Government of land or of any 
interest in land’. Disagreeing with the judgment of 

(11) 38 1.0. 8235=31 M.I 1 ..J. 772E=20 M. L. T. 303. 

(12) EaUingal v. S^cretarg of State for 37 
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the Allahabad High Court iu Mun H. Lai v. Notified 
Area of Bahtcati^ that held that the words should be 
read ejtisdem generis with the preceding words ‘saaiads 
and inam title-deeds’ their Lordships saw no ground 
for the application of the doctrine. Eelying on Angus 
V. Daltonl^ it was pointed out that the first point to be 
decided was whether from the language of the section it 
could be definitely ascertained that there was a class of 
cases that was intended to be affected and till that was 
done no occasion would arise for the application of the 
doctrine. The object of the Legislature in enacting S. 90 
was to enumerate the class of documents executed by 
or on behalf of the Grovemment which were to be 
exempted from the operation of the Act and there was 
really no room for the application of the doctrine but 
if it was to be held applicable they were prepared to 
hold that a lease of land was of the same class as a 
sanad and the objection as to want of registration raised 
by the defendant was overruled. The general expres- 
sion is not restricted to the last word preceding it but 
extends to the whole category enumerated in the prior 
expression.^® In a more recent case the Bombay 
High Court commented on the too indiscriminate use 
to which the doctrine was put and emphasized the 
necessity to apply it with caution. The point for deci- 
sion was whether two persons associated together for 
buying property and managing it so as to get an income 
are an ‘association of individuals’ within the meaning 


(13) 36 All. 176=22 I.C. 933. 

(14) (1878) L.E. 4 Q.B. 166.' 

(15) Great Western. MaUway Company, Swindon and Cheltenham 

Mailway Company, (1884) 9 App.Oas. 787 at 808'=:53 L.J. Cli. 

1075; see also Commissioner of Inoome-taes, Bombay v. Lahshmidas 
Bemhast 1938 Bom, 41. V 
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of S. 3 of tile Income-Tax Act which imposes a tax on 
‘every individual, Hindu undivided family, company, 
firm and other association of individuals’. The Allaha- 
bad High Court in Mufti Mahomed Aslam Khalifa 
Mandi v. Commissioner of Income-taoo^ held that the 
words ‘association’ of individuals should be read 
ejusdem generis with the word ‘firm’ immediately pre- 
ceding it but the Calcutta High Court m Be B. N. 
Elias'^'^ held contra. Beaumont, C.J., agreeing with 
the Calcutta view and dissenting from the Allahabad 
view commented as follows: ‘The so-called ejusdem 
generis rule, which I cannot help thinking is sometimes 
misapplied in India is merely a rule of construction. 
When you have general words following particular 
words the general wrords are limited to things which 
are ejusdem generis with the particular words. But 
that rule being one of construction should never be in- 
voked when its application appears to defeat the gene- 
ral intent of the instrument to be construed. Moreover 
I know of no authority of applying the rule to the last 
of the particular words preceding’. His Lordship 
observed that in the ease before him the association of 
individuals mentioned prior to the general expression 
had not such a similarity of characteristics as could 
bring them all under a definite type and hence within 
the doctrine under consideration, A Hindu family 
was an association by birth; a company was a legal 
entity and a firm was an association depending on con- 
tract not in itself a legal entity and it was not possible 
to suggest an association of individuals that partook of 
the characteristics of the three types enumerated. The 
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object of the Act being th.e imposition of a tax on a 
body of individuals who get income, profit or gain by 
transaeting bnsiness, the association of two persons 
who got income or profits was quite within the defini- 
tion of S. 3 of the Act, 18 The removal of fraudulent 
trustees and the restraining of a contemplated breach 
of trust were on similar grounds held to come within 
the language of S. 92 of the Civil Procedure Code 
enabling the Court to grant ‘such other and further 
relief as the nature of the case may require’ after men- 
tioning eight reliefs which were not at all of a class or 
confined to a category. The Court expressed itself 
somewhat in strong language against the wide appli- 
cation of the ejusdem generis doctrine in a Lower Bur- 
ma Chief Court ease. ‘I am not myself’ said Hart- 
nool, Officiating Chief Justice, “and never have been 
much in love with the ejusdem generis doctrine. It is too 
vague. If it means anything more than a mere tauto- 
logus reaffirmation of what has gone before, it must 
mean so much more. What is relief of the like kind? 
Certainly not of a kind so like as to be practically 
identical. That would make the words mere sur- 
plusage. I would be disposed to think they meant 
^snch further and other relief’ as from the nature of 
the introductory words and the exemplifieatory cases 
appears to the Court to be appropriate in a suit of 
this kind.”^® A Full Bench of the Madras High Court 
refused to apply the principle to cases arising under 
S. 13, Cl. (/) of the Legal Practitioners Act, 1879, and 
held that ‘naisconduct’ in that section was not confined 

(18) CoimnusioTher of Ineow^&4a<jc^ Bombay v. IMcshmid^as Bevidas^ 
1938 Bom. 41=39 Bom.L.B. 910. 

(19) Modiom&d Satay JSfa^Tmara v. M^uMa Gootcm Mahomed^ 23 I. 
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to eases referred to in the preceding clause but, in- 
cluded other eases of misconduct basing its conclu- 
sion on the particular language of the section and the 
prior history of the Act .20 

5. Doctrine of Noscitur a sociis.— Closely con- 
nected with the ejusdem generis doctrine in another 
called noscitur a sociis or the doctrine of associated 
words which means that where general words 
immediately follow or are closely associated 
with, specific words their meaning is limited by the pre- 
ceding words. Lord Hale defined the same by stating 
that the meaning of a doubtful word may be ascertain- 
ed by reference to the meaning of words associated 
with it.2i the Privy Council case reported in Ram- 
das Vithaldas v. Amarcha;nd, e#c . ,22 already ref erred to 
in another context a ‘Railway receipt’ was held to be 
an instrument of title within the meaning of S. 103 of 
the Contract Act notwithstanding the fact that one 
section employed the word ‘document’, and the other 
the word ‘instrument’ as they were both employed to 
indicate the same meaning the variation in language be- 
ing more due to the carelessness of the draftsman than 
any intention on the part of the Legislature to differen- 
tiate between the two terms as is further evidenced by 
the fact that for words intended to import the same 
meaning, ‘document showing title’ was used in S. 108 
and merely ‘document of title’ in S. 178 of the same Act. 
The use of apparently different words read with the 
context and the intention of the Legislature may not 
necessarily lead to the inference that they were used to 


(20) 32 I. C. 326=39 M. 10.45 (P.B.). 

(21) Lord, KeajEB. in Sayr Coventry, 8 T.E 

(22) 40 Bom. 630=1916 P.C. 7. 
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indicate different senses as the use of the same words 
in different parts of the statute though ordinarily con- 
veying the same meaning 23 might where a contrary 
intention appears he construed in different senses. It 
was thus held hy the Madras High Court in Chidambara 
Nadar v. Rama Nadar ^ that Article 182 (2) of the 
Limitation Act applied to civil revision petitions and 
not merely to appeals understood in the narrow 
sense in which it is used in Articles 150' to 157 
of the same Act. Sir Venhatasubbarao, J., pointed 
out that though; the ordinary canon of construc- 
tion was that the same words should bear the same 
meaning when they occur in different parts of the same 
statute the rule might be departed frorn where there- 
were cogent reasons for such departure. 

6. Maxwell refers to another rule of interpreta- 
tion which is really a branch of the doctrine of ejusdeni- 
generis, vis., that where words descriptive of a rank 
are enumerated in a descending order the general Avords 
employed at the end of the enumeration do not include 
those of the higher rank if there are lower species to- 
which they can apply .25 


(23) Sripam Charm JDe and others v. Kailash Chandra Jana, 1836: 
C. 331. Also 23 I.O. 238 and 1939 C. 435 (I’.B.). 

(24) 1937 M. 385=(1937) 1 M.L.J. 453 (r.B.). 

(25) Maxwell’s Interpretation .of Statn-tes, 1937 Edition. 


CHAPTIE IV. 

Expbessio ITu'iirs Bootbine. 

1. Aiid yet anotlier rule that often comes into 
play and is applied in the interpretation of statutes is 
the maxim expressio utii/ii’S est exclusio alterius^ the 
express mention of one thing implies the exclusion of 
another.! This is closely connected with the maxim 
expressum facit cessare taciturn-, what is expressed 
makes what is silent to cease. It has been held on the 
strength of this maxim that the expression of an affir- 
mative implies a negative of what is not affirmed. This 
is, however, permissible only when it follows as a neces- 
sary and reasonable implication from the language 
employed in a statute. Where the Legislature ex- 
pressly authorizes one or more methods of dealing with 
property such expression excludes other modes except 
those specially authorized therein.^ 

2. Affirmatives do not negate their opposite. — 
Affirmative words, however, if they stand alone with- 
out necessarily leading to the negative of what is not 
affirmed expressly or by implication cannot take away 
the existing right.® The rule referred to in the 
above paragraph cannot be applied universally or 
without limitation or qualification. The mention 
of a limited or lesser right does not take away 
a larger right. If the language of statutes was always 
accurate and precise and there was absolutely no room 

(1) Co. Litfc. 210. , : 

(2) (1872) le.'S-ap. CSt H.S.W. 10». 

<S) (P.C.>. 
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for doubt or ambiguity the rule could be applied more 
freely and without fear of its being misused. It is not 
enough that the express and the non-expressed are 
merely incongruous. It should be established that they 
cannot reasonably co-exist. The rule has to be applied 
if at all with great caution and care. The failure to 
make the ‘expression’ complete arises partly from 
accident but more often from the want of skill on the 
part of the draftsman. Provisions of law enacted for 
particular eases cannot be applied universally or with- 
out qualification so as to alter the existing law^ As 
has been put by eminent English Judges the doctrine is 
a good servant but a bad master and should never be 
applied so as to frustrate the object of an Act or of 
to bring about inconsistency or injustice. Lord Halsbury 
pointed out the reason for employing caution in -the 
apphcation of the doctrine in one of the cases where ,it 
was called into irlay.^ ‘It might be that modern statutes 
are drawn with, greater particularity and minuteness. 
The misfortune in framing those statutes was that any 
body of persons, seeing a possibility of liability on their 
part applied to Parliament to have special provisions 
inserted for their protection, That application was 
occasionally complied with, and then the argument 
arose, which their Lordships had heard that day, name- 
ly that any body, who was not included in the enumera- 
tion of the particular persons so inserted must, be taken 
to be excluded by the operation just, because they were 
not, included and others were. . The doctrine applicable 
to all such eases was that a great many, things were put 
into a statute eco abundanii. cautela.andL.it was not to be 
assumed that any body 'ndt specifically ■incl,u&d., wh^ ^py 

■■ (4) Ma JUugKlm y. West Garth, (i906) W 117=94 L. 

,X, 831=22 X.L.E. 594. --'’i Ea - 


306 THE ISTTEEPBETATIOH OE INDIAN STATUTES. [oHAP. 

that reason alone excluded from the protection of the 
statute . ’ Again provisions may be superfluous, redundant 
or may be repeated as a matter of extra caution but on 
that ground alone it cannot be said they were intended 
to take away general rights not mentioned in those 
provisions. 

3. The Calcutta High Court accordingly held in 
one case that S. 50 (3) of the Bengal Tenancy Act was 
enacted solely with a view to secure benefit to raiyats 
and was by no means designed to prejudice tenure hold- 
ers and that the operation of S. 50 (1) and S. 50 (2) 
v^as not to be deemed excluded in the ease of tenures 
by reason of sub-division or amalgamation.^ In another 
ease it was pointed out that the maxim was not of 
general application especially when construing two 
different sections of a statute providing for two differ- 
ent contingencies.® It was held accordingly that S. 54 
of the Provincial Insolvency Act which renders a frau- 
dulent preference by the debtor void and attaches im- 
portance to the dominant motive of the judgment-debt- 
or renders void such transactions on the proof of such 
motive but S. 53 declares all transfers void provided 
they are within two years of the order of adjudication 
and the good faith of the transferee saves the same 
whatever may be the motive of the transferor. The 
general words in S. 53 could not be controlled by speci- 
fic mention of certain transfers declared void under 
S. 54. Justice Sir {then Mr.) Bhashyam Iyengar in 
a ease arising under the Revenue Recovery Act (II of 
1864) held the maxim was inapplicable to special and 

(5) Krishna Kammi JOasi and anoth^ v, NUamadat .Saha and 
others, 1923 O. 6^. 

-(6) M&mmdm BmSmdm: Ex parte Qffkml 192(h 

Bind m ^ ; ^ 
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local enactments wMch, did not 'profess to be a codifica- 
tion of any branch of the law or those which enacted 
‘imperfectly or for particular cases only’ that which 
■was already and more widely the law. His Lordship 
pointed out that superfluous provisions in such statutes 
must be deemed to have been inserted owing either to 
the ignorance of the Legislature or its being unmindful 
of the real state of the law or owing to a desire to be 
exceedingly cautious."^ As was expressed by a Full 
Bench of the Calcutta High Court in Midnapore Zcmin- 
dari Company v. HrishikesM the doctrine is at best an 
uncertain guide to the true meaning of a statute which 
must be decided by several other criteria and the 
surrounding circumstances. 


(7) ISaia of Vizwnagaram v. Baja Satrackerla Soma SeTchara, Baj, 
S6 A. 686. -v •, .. , 


OHAPTEE V, 

Computation op Time. 

1. Expressions used with reference to computa- 
tion of time have often raised problems of interpreta- 
tion, e.g., whether the particular date mentioned in an 
expression is to be included or excluded and generally 
.speaking what is the duration of time denoted by such 
expressions. In the matter of reckoning time each 
ease must depend on its own circumstances and the 
subject-matter dealt with.^ A calendar month or year 
has been held to be a period of time running from one day 
in a month or year to the corresponding day in the next 
and to exclude from the reckoning the day from which 
the month or the year is calculated, the principle being 
that two days in the same year are not counted.!-®' 
Similarly a debt becomes due at the last moment of the 
period during which it is allowed to be paid and limita- 
tion runs from the last day of such period. The last 
day for filing a suit is the day corresponding to that 
from which the period of computation commences whe- 
ther it be an year or a number of years. Where the due 
date for payment of any sum is 11th April, the period 
from 12th April to 11th April of the next year inclusive 
of both days is one year. A difficulty arises in the case 


ex parte. (1895). 2 Q.B. 264=64 L.J. 

.■Q.'B. 694=72-, L.-T.- 8,54. ■ - ' . ■ • 

(1-a) A. S. Gnanaprakasam PiUai v. F. S. Vaz, 1.931 m! 352=60 
jM.L.J. 293. 
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of a month consisting of less than 30 days, such as Feb- 
ruary (in cases where the limitation commences from a 
date such as 30th of a month) and in the case, of months 
with 30 days where the period commences from a date 
such as Slst. As pointed out by Markby in his Ele- 
ments of Law and in Mitra’s commentaries on the 
Limitation Act, sixth Edition, page 287, bills at one 
month drawn on 28th, 29th, 30th or 31st January fall 
due on 28th February and in leap years on 29th 
February. Again an imprisonment for a month 
from the 5th of January comes to an end at 12 
O’clock on the night of the 4th February. Where 
‘clear days’, some ‘number of days’ at least, ‘not less 
than’ a number of days, are mentioned both the termi- 
nal days are excluded.^ Under S. 25 of the Limitation 
Act (1908) all instruments are deemed to be made with 
reference to the Gregorian Calendar. In a Nagpur 
case however, exception was made in cases where 
parties did not usually go by that Calendar. 2-a 

2. But the English Statutes have ascribed two 
meanings to the word ‘from’ preceding a date, (i) on 
and after that date, (ii) merely after that date, depend- 
ing on the context and circumstances of each case. The 
first rule is that where the date marks the beginning of 
a definite period or there is a termiws ad quem as well 
as a terminus a quo the first day will be excluded as a 
rule. If the date mentioned marks the commence- 
ment of an indefinite period the first day will be includ- 
ed ordinarily. There may be eases where these rules 
are departed from but they depend upon the language 

— — ^ . ■ .... ■ '"v; : ~~ ■ ^ ■■"■■■■— -■'-■‘■ii ■ , ,, 

(2) For more m&tanceS; see Lecture VII of Mitra^s Limitation Act^ 
p. 287 (Sixfch, Edition.) j footnote and eonxmentary at pp. 98S to 985 of 
YoL II. See also !Eamacluifi3ra v. IsJcshman^ 40 B.L.B. 892. 

(2-a) Beth Bhofraj y. Fanda BkanJcar Neitth, A.I.B. 1922 .TSTag. 265. 
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and the stirroiinding eircnmstances. These rules are 
recognized hy the General Clauses Act, 1897, as well as 
th,e Madras General Clauses Act (I of 1891). 

S. A Special Bench of the Madras High Court 
had to consider the effect of the words ‘from’ a spe- 
cial date in 1924 Madras 257.® The Madras Amend- 
ing Act (1922) of the Court-Fees Act contained the 
words ‘amendments do come into force from the date 
of publication in the Fort St. George Gazette’. The 
matter assumed importance on account of enhancement 
■of the rate of court-fees made by that amendment and 
the point that fell to be decided was whether the amend- 
ment came into force ‘on and after’ 5th May, 1922, the 
date when the notification was made, i.e. including the 
date of notification 5th May or it excluded that date and 
came into effect after that date. Chief Justice Schwabe 
stated the law on the point in the following terms: 
‘If the named date is the beginning- of a defined 
limited period, i.e., where there is a terminus a quo then 
prima facie the first day is included. Therefore from 
a named date means ‘on and after that date’ Justice 
Coutts-Trotter who agreed with the Chief Justice in 
the final conclusion arrived at remarked that no useful 
purpose would be served by drawing a distinction be- 
tween ‘from’ and ‘on’ which according to him would 
certainly be the more ob'vious word if the inclusion of 
a named day is to be mider stood as having been clearly 
intended. There is no hard and fast rule in regard to 
the question whether a particular day should be deemed 
to be excluded or included. The first principle to be 
noted is that the law generally neglects fractions of a 
day and in interpreting expressions relating to the 

. : (3), In le Com Fees, .13U Mad. .857=43 M-’L-J.. 55.7,. 
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duration or commeneement of time the whole day will 
have to he taken into aeeonnt and either excluded or 
included in its entirety. If a point of time is fixed it 
comes into operation at midnight of the preceding 
day ‘at which or on which or from which and after 
which’ the new state of things begins. In such a ease 
his Lordship points out the statute is concerned only 
with fixing the terminus a quo of a new state of law 
which is enacted to continue in force till it is repealed 
in other words, is a case where there is a terminus a 
quo but not a terminus ad quemA A second class of 
cases, his Lordship pointed out, were eases where the 
statute delimited a period by a beginning as well as an 
end. In such eases ‘from’ excluded the opening day 
and the words fixing the closing day would include that 
day also. In other words where in regard to a state 
of things expected to continue indefinitely the statute 
fixes the terminus a quo the ordinary rule is that frac- 
tions of a daj" should be neglected and the law takes 
effect from the earliest moment of the day on which it 
is enacted, i.e., from the midnight of the day on which 
it is put into force. Where however the beginning and 
the end are indicated, i.e., the terminus a quo and the 
terminus ad quern the former is to be excluded and the 
latter included in the calculation of the period for 
which the statute would be deemed to be in operation. 
In the Madras case it was accordingly held that the 
amendment came into force on the first second of the 
5th of May, i.e., from the midnight of the 4th of May 
and the plaints filed on the 5th of May were held liable 
to pay the enhanced court-fee as enacted in the amend- 


(4) Tomlinson v. BuHooTi, (1879) 4 Q-B.D. 230=48 L.J.M.C. 95 
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ment. Justice Kumaraswami Sastri was of a differ- 
ent opinion and held that principles of English Com- 
mon law should not be imported into India except as 
guides in the understanding of English words but his 
opinion was overruled by a majority of the Special 
Bench. 

It may be stated, however, that the rules construed 
in this ease were framed under S. 107 of the Govern- 
ment of India Act a statute passed by the British 
Parliament and the learned Chief Justice, one of the 
deciding Judges was of the opinion that the English 
Interpretation Act applied and not the General Clauses 
Act though Justice Coutts-Trotter was of opinion that 
the determination of that question was unnecessary 
for the purposes of the case. He pointed out however 
that it was more relevant to refer to S. 3, sub-S. (12) of 
the General Clauses Act which says, ‘Commencement 
used with reference to an Act or Eegulation shall mean 
the day oh which the Act or Regulation comes into 
force’. 

4. In a recent case^ the Madras High Court held 
in construing the words ‘30 days of grace’ provided for 
the payment of a premium, that the day following the 
due date was the first day of grace, following the deci- 
sion in McKenna v. City Life Assurance Compamjfi It 
was pointed out that Rule 9 of the policy which confers 
a privilege and also imposes a penalty by way of for- 
feiture should be construed in favour of the assured 
and against the Assurance Company and the days of 
grace must prima facie be deemed to be in addition to 

( 5 ) T. G, Bajan v. The Asiatic Government Security Life 
AsBuranee Oompc^y^ (1^38) 2 M.L.J, 1020. 

( 6 ) ( 1919 ) 2 K.Bi 491. 
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the date already provided in the policy. In another 
ease the same High Conrt held that the word ‘by’ indi- 
cates the utmost limit of time, the end or the expiry of 
the date or period indicated and that a Court was not 
entitled to disnoiss an execution application on 
11 — 10 — 1921 for failure to file sale papers which were 
directed to be filed ‘by’ that date.®"^ 

5, When a statute does not specify the limit of 
time within which a thing should be performed on the 
happening of an event the thing should be performed 
either immediately or within a reasonable time after 
the happening of the event.'^ When parties are pre- 
vented from doing a thing not by their own default but 
by the mistake of Court itself they are entitled to do it 
at the first subsequent earliest opportunity.® Where 
under the terms , of a compromise, parties agreed to 
deposit a sum by the 30th of a month when that month 
contained only 29 days, it was held the deposit made on 
the first of the next month was in order.® 


(6"a) P. C. MuthuehsUidT* y. ITarayana Chettiar, 51 M. 672:=192S 

(7) 20 All. 267 at 294=25 I.A. 54=2 C.W.I7. 273 (P.C.). 

(8) Smhara Unni v. KummakatU JSsthuran' KmcMn^s Bon BamaTif. 

(9) Ohand M&<ih v. MoJiumnud Muis^afat Sowldary 1926 O. 1232, 
40 


CHAPTER VI. 

Cehebal Clauses Act 1897. 

1. The G-^eral Clauses Act 1897^ consolidating 
the prior Statutes of 1868 and 1887 was passed with the 
object of shortening the language of statutory enact- 
ments and providing for uniformity, of expression in 
cases where there is identity of subject-matter and for 
facilitating uniformity of construction in Indian and 
English, legislation where both deal with the same 
subject-matter. It is a sort of legislative dictionary 
for India and closely follows the provisions of the 
English Interpretation Act, 1889, both having been 
drafted by Sir Courteney Ilbert. Besides defining seve- 
ral terms and expressions of general occurrence in the 
British Indian statutes it enacts that the definitions of 
some of the words in S. 3 of that Act apply to Acts of 
the Governor-General in Council after a specific date in 
1868 and Regulations after a specified date in 1887 and 
that certain other specified definitions shall apply to all 
future legislation except where there is anything re- 
pugnant to the said definitions in the subject or context 
of the future Acts. 

2. The well-understood general rules of construc- 
tion, as are applied in the construction of British Indian 
statutes are, laid down in Ss . 5 to 13-A . Statutes which 
do not contain in themselves the dates when they come 
into operation come into force on the day on which they 

( 1 ). 8&e ‘ 
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receive the assent of the G-overnor-General and in eases 
■where they are reserved for the assent of His Majesty 
on the date the assent is given by His Majesty. Acts or 
Eegnlations of the Governor-General in Council come 
into operation immediately on the expiration of the 
day preceding its commencement. The effect of repeal 
of statutes is stated in S. 6 especially its non-retro- 
spective character and S. 7 declares that an express 
statutory declaration is necessary for the revival of a 
repealed enactment. Rules for the construction of 
reference to repealed and re-enacted enactments of 
the Indian Legislature as also of Parliament are laid 
do'wn in S. 9. A reference to a repealed provision has 
to be construed as a reference to the re-enacted sub- 
stitute. S. 9 enacts that the use of the -word ‘from’ 
excludes the first of a series of days or any other period 
of time and use of the word ‘to’ includes the last in a 
series of days or any other period of time and makes 
the same applicable to future Acts as under S. 4. S. 10 
deals with eases relating to computation of time and 
enables acts or proceedings directed or allowed to be 
done on a certain day as done or taken in due time, if 
they are done or taken on the next day if the Court or 
office w’here they have to be taken or done on the day 
specified or the last day of any prescribed period when 
they have to be done or taken happens to be a holiday 
or the Court or office is closed, an exception being made 
in cases to which th,e Limitation. Act applies. This 
section is applicable to legislation passed after 1887. 
The measurement of distances is to be made in 
a straight line on the ■ horizontal plane under 
S. 11. S. 12 provides for pro rata levy of any 
duty of customs or . excise . where the nature 
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of the levy is indicated in a statute relating thereto as 
being any quantity by weight measure or value of any 
goods or merchandize. S. 13 enacts that the reference 
to masculine gender shall include a reference to the 
feminine and reference to the singular the plural and 
vice versa, unless there be something repugnant to such 
construction in the subject or contest. S. 13-A insert- 
ed by Act (XVIII of 1919) declares that a reference 
to the Sovereign or the Crown refers to the Sovereign 
for the time being. Ss. 14 to 19 deal with powers and 
functionaries. A power conferred under the Acts or 
Eegulations of the Governor-General in Council may 
be exercised from time to time (S. 14). A power to 
appoint a person or fill an office or execute any function 
may be made by name or by virtue of office (S. 15), A 
power to make an appointment includes the power to 
suspend or dismiss any person appointed under that 
power (S. 16). For the application of a law to a person 
or persons executing the functions of an office it is suffi- 
cient to mention the official title of the officer executing 
the functions (at the date of the statute) or that of the 
officer by whom the functions are commonly executed 
(S. 17). It is sufficient for the purpose of indicating 
the application of a law to the successors of any func- 
tionaries or of any corporations sole to express its rela- 
tion to such functionaries or corporations (S. 18). The 
law relative to the Chief or Superior of any office shall 
apply to the deputies or subordinates lawfully perform- 
ing the duties of that office in the place of their superior 
(S. 19). These sections are applicable to prior Acts, 
those passed after 1868 in some eases, those passed 
after 1887 in others and in others to Acts after 1868 
and Eegulations after 1887. Ss, 20 to 24 deal with pro- 
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visions as to orders, rules, etc., made under enactments. 
Expressions used in orders, notification, scheme, rules, 
or by-laws enacted under powers conferred under 
statutes passed after the Act shall bear the 
same meaning as in the Act or Eegulation con- 
ferring the power to frame the same. (S. 20). 
A power to issue notifications, orders, etc., includes 
a power exercisable in the same manner and subject to 
the same conditions a power to add to amend, vary or 
rescind the same (S. 21). S. 22 provides for the making 
of rules or by-laws and issuing of orders between the 
passing of the Act and its commencement and S. 23 lays 
down the procedure and the rules to be followed for 
the making of rules or by-laws to be made after pre- 
vious publication. S. 24 enacts the continuing in force 
of orders issued under enactments repealed and re- 
enacted till suspended by orders issued under the latter 
Acts. The miscellaneous provisions include the ap- 
plication of the relevant provisions of the Indian Penal 
Code and the Code of Criminal Procedure to the reco- 
very of fines under the Acts and Eegulations (S. 25) 
the exemption from double punishment in respect of an 
act or omission which is an offence under two different 
‘Statutes or Eegulatiohs (S. 26) definition of service by 
post (S. 27) and the mode of citation of enactments or 
portions thereof (by title, short title, or the number of 
the Act and the year it is passed). S. 29 exempts con- 
struction of Acts made prior to the passing of the Act 
and S. 30 applies specified provisions to Ordinances 
under Indian Councils Act, 1861 of S . 72 of the Covern- 
ment of India Act, 1915 and S...,.S0--A ...relates to the 
application of this Act to Acts made hy the G-overnor- 
General in Council and S. 31 to construction of refer- 
ences to Local Government of a Pro-race. 
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3, The Provinces have separate G-eneral Glauses 
Aets2 where they similarly define and lay down rules 
of construction to Acts passed by their Legislatures. 

4. The definitions in the General Clauses Act have 
all to be read subject to the proviso that there should 
be nothing repugnant to the subject or the context in 
adopting them. As an instance it may be pointed out 
that S. 3, CL (39) of this General Clauses Act, 1897, 
defines ‘person’ as including a company or association 
or body of individuals whether incorporated or not but 
in its application to different statutes a conflict of 
judicial opinion has arisen as regards its applicability 
to a company or other artificial persons. In Perumal 
GoundMi V. Thirumalarayapuram Dhana Sekhara 
Banka Nidhi, Ltd.^ it was held that the Official Liqui- 
dator of a company is competent to apply for leave to 
sue as a pauper on behalf of the company under Order 
33 of 0. P. C., if the company is a pauper within the 
meaning of Pule 1, but the Calcutta High Court dis- 
sented from that view in Bharat Abhyudoy Cotton 
Mills, Ltd. V. Maharajadhiraj Sir Kameswar Bing^ 
wherein it was held that reference, to “the necessary 
wearing apparel” in Rule 1 and the requirement of pre- 
sentation of the pauper application in person pointed to 
the fact that ‘person’ could not include a limited com- 
pany. It was observed that regard should be had to the 
setting in which the word occurred, and the immediate 
context in which it was used before applying the general 
legal presumption that ‘person’ includes ‘Corporation’ 
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wMeh as laid down in Pharmaceutical Society v. London 
and Provincial Supply Association^ could be easily dis- 
placed. To the same effect is the decision in 8 . M. 
Mitra v. Corporation of the Royal Exchange 

Assurance,^ 


CHAPTEE VII. 

IsrCIDESTTAL AND CONSEQUENTIAL LEGISLATION. 

1. We Lave dealt in previous chapters mth eases 
of statutory language where it is imperfect or means 
something more or less than what it purports to enact 
and seen that in all such eases the governing factor for 
an interpreter is to seek and find out the true intention 
of the Legislature however imperfectly expressed and 
to give effect to such intention. They do not exhaust, 
however, the exceptions to the ordinary rules of inter- 
pretation. There would still he left cases where the 
Legislature has not expressed its intention by any 
language employed by it but where it is obvious some 
intention should be attributed to it if the intention ex- 
pressed by its language is to be carried into effect. It 
is obvious that the law cannot make provision against 
all cases that may possibly arise or enumerate all the 
incidents and consequences flowing from the enacted 
portion of a statute.^ An enabling statute gives power 
by necessary implication to do everything indispensa- 
ble for the purpose of carrying out the purpose it has 
in view.2 A command to do a thing implies everything 
by which it can be accomplish, ed.^ It is scarcely possi- 
ble for the Legislature to contemplate all possible cases 
that are ever likely to arise or suit its language so as 
to meet them all. It can at best cover all cases that 

(1) K%heT Bing v. BacJmmm, 1925 OndK 128. 

(2) Oraies oa Statute Law, p. 227, 3rd Edn., quoted m Gopalaswami 

65 M. L. J, 518 at 

521. ' , 

■ (3) 5 Co. 116. ; ^ , : ... ■ ' 
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frequently occur> As Scoti v. Legg^ points out ‘when- 
ever a case is clearly within the mischief the words must 
be read so as to cover the ease, if by any reasonable 
construction they can be read so as to cover it’ and 
though the words may point more exactly to another 
ease, this must be done rather than make such a case a 
causus omissus under the statute. In Dutton v. 
Atkins^ it was pointed out that the mere refusal by the 
parent to produce a child for vaccination could not 
prevent the operation of the Vaccination Act of 1867 
simply because the Act only provided for the summon- 
ing of a parent to appear before a Justice with the 
child and ordering the child’s vaccination and made no 
provision for the contingency of the non-appearance or 
refusal to appear on the part of the parent. The non- 
production of the child or its refusal did not take away 
the right of the Magistrate to order vaccination though 
it necessitated his examination of other evidence to 
find that the child had not been vaccinated. It is the 
duty of a judge to apply not merely what the express 
language of a Code enables him to do but to make a 
just application of all laws which appear to be contem- 
plated within the express sense of the law or in the 
consequences that may be gathered from it.'^ As 
Justice Mookherjea has pointed out the exercise of 
incidental powers familiar in other systems of law is 
justified on the ground that it is essential for the effec- 
tual exercise of Jurisdiction.® When once a 
Court is found to have jurisdiction over a parti- 

(4) Ad ea quae frequeivtius aomdmt jura adaptantu (3 Inst. 187). 

, <5) (1876) 2 Ex. D. 39,. 

V. (6) (1876) 6 Q. B. 373; 

(7) (1868) 9 W. B. 402 at 406. 

(8) SuTcrnn Ohand Said v. Kamalaftand Siuff, 38 Oi 927. • 

41 ' ‘ 
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cular matter the Jurisdiction continues till all 
the powers requisite for giving full and com- 
plete effect to the exercise of such Jurisdiction 
are exhausted, in other words till the end of the law has 
been attained.® Cm jurisdictio data est, ea quoqiie 
concessa esse videntur, sine qidhtis jiirisdictio explicare 
non potnit.^o right to recover thus implies a right to 
sue. A right to inspect a bank register implies nor- 
mally a right to take copies.^^ A power to dismiss an 
application carries a right with it to restore the same.i® 
When a Court is Justly possessed of Jurisdiction it in- 
vests the Court with all necessary powers and obliga- 
tions by implication. Thus a right to grant an in- 
junction carries with it the right to punish, disobedience 
of the same, and the making of by-laws the right to 
attach a penalty for their infringement. The light to 
execute a work carries with it the right to meet its 
expenditure. A right to cut trees carries a right to 
enter the land on which, they stand and remove them. 
A right to construct and maintain a work carries by 
implication an exemption from liability for damage in 
the absence of negligence. The law not merety grants 
implied powers but ' also casts implied duties where 
they are necessary to be discharged to f ulfli the obli- 
gations arising under the statute. The right to apply 
a law to all the incidents and consequences flowmg from 
it is circumscribed however to only the necessary inci- 
dents and the reasonable and logical consequences 
arising from it. The extension of its powers by a 

1 •• (9) Wells,- of ' 'Oha-pter XVII. 

(10) When an act confers jurisdiction, it impliedlj also grants- the 
power of doing ail -sneh aetsi or employing such means as are essentially 
necessary to. its 

(11) _ of /..Statute, .p. 30^ 

, ( 12 ) Rarismg Bukigi Mai an4 sons and another ^ 1930 L. 20 .. 
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Court to embrace tbe direct cousequences of any legis- 
lation should be based on sound general principles and ! 

not on principles in conflict with them or of tbe inten- 
tions of tbe Legislature.13 exercise of tbe powers 

sbould be done with regard to the other provisions in j 

tbe Act and so as to cause no more injury or mischief 
than is actually called for. Where there are other 
and less injurious ways of doing a thing they should I 

always be resorted to. It has been held that a legis- | 

lative body has the right of removing persons who ) 

obstruct the deliberations of that body but it does not I 

confer a right to punish the offenders.^^ The vesting j 

of a property in a local body does not carry with, it a 
right to dispose it of or to use it for purposes other 
than that for which it is vested. 

2. Implied rights carry with them implied obliga- 
tions as well. A right to dig* up a ground for construct- 
ing a drain necessarily compels the body on which the 
power is conferred to fill it up after the purpose is over. 

A right to construct a bridge involves the duty of giv- | 

ing notice to the public whenever it has any defect or | 

is under I’epairs. The nature of the statute, and the | 

object with which, it is framed, should be the guides for f 

judging what are the implied duties^ and what the im- 
plied obligations arising in each case and on whom they 
are east. Where the interests of third parties are per- 
mitted to be interfered with by a statute, the powers 
carry an obligation on the judicial bodies enforcing them, 
to observe natural rules of Justice and the sound rules 
of procedure such as the issuing' of 'a notice and giving 


(13) K‘ishor& Sing v. Mam &opM Balm} 40 C. ' 955. 

A,,-' (14) Meillef V. 4 MoC'- 'O; a; ‘ 
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-of an opporttmity to be beard and to defend themselves 
according as the circumstances may require, 

3. In modern legislation, however, instead of leav- 
ing the implied powers and privileges, or the implied 
duties and obligations necessary for the proper effectua- 
tion of the main provisions of an Act to the province of 
the interpreter, the Legislature itself provides in the 
concluding part of each statute for rules being made by 
the Governor-Greneral in Council or the Governor in 
Council or by the Imperial or Local Government as the 
case may be, to carry out all or any of the main purposes 
of the Act and not inconsistent with such provisions 
and also specifies in particular what are the particular 
matters, for which such rules have to be made and it 
also enables provision to be made for punishing the 
breach of such rules. A special procedure is prescribed 
for the valid enactment of such rules and by-laws. A 
draft is generally published in the local or the Indian 
Gazette, as the ease may be, a time limit is prescribed 
for objections being made to the same by any one inter- 
ested and the final rules or by-laws are published in the 
Gazettes with or without amendments as the Govern- 
ment may think fit and their publication has the effect 
•of their being enacted as parts of the main statute. 
Provision is also ^made sometimes for the rules being 
placed on the table of the Legislative Council and the 
postponement of their becoming the law till the Council 
has approved the draft either -with or without modifica- 
tion or addition and they are finally notified as approv- 
ed by the Council in, the respective Gazettes and there- 
after aeqnire full force and effect. The local bodies 
brought ;;into .eisisteneg, by the enactment . of the Legis- 
lature are also given r power to legislate by being 


VIl]. INCIDEN-TAL & CONSEQUBNTIAl, :IiBGlSIiATICr5f 325: 

authorised to make by-laws not mconsisteni’^with the- 
main enactment or any other lawi for all" matters- 
expressly required or allowed by an. ac-t to bie.'provided 
for by such bye-laws and in general for such purposes' 
aS' advance the purpose for which the local bodies are 
brought into existence. The local body coiieerned is 
also authorised by such by-laws to provide for the- 
punishment of their breach and the amount of fine oi" 
penalty to be levied is also specified. The same pro- 
cedure is observed in the making of the by-laws as in' 
regard to the rules with the difference; that the local 
body itself is empowered to consider objections, or sug- 
gestions that may be made in respect of the draft by-- 
laws after their initial publication and within the time, 
such objections or suggestions are invited and, their- 
final publication is made in the District Gazette or in 
some cases the lapse of some months after their publi- 
cation as such both, iii English and the Vernacular of 
the place where the local body may function or happen 
to have jurisdiction gives them validity and full effect. 

4. The subsidiary legislation' that in modern 
times takes the place of implied enactment of former 
times is restricted however to the four corners of the 
authority enabling its being passed. It is completely 
subject to the controlling statute and also to' the limi- 
tations under which it is permitted to be exetcised.*' ' It 
cannot be inconsistent w'ith the main enactment nor*’ 
ultra vifes the legislative power conferred in specific 
terms uncJer the , statute. ‘ The regulations passed can- 
not under any circumstances abridge or impose unrea- 
sonable conditions on ' a right conferred by the main 
enaetment.15 Thus the necessity To issue . "a notice 

(15) Baghamlu v. Oorporation of Madras^ 59 M.L.J. 
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made obligatory under the main Act cannot be dis- 
pensed with Tinder a by-law framed under it.^® A 
responsibility cannot be cast on the owner of a build- 
ing^ in regard to the act of his tenant by framing a 
by-law contrary to the tenor of the principal Act under 
which the subsidiary by-law' is framed. Unless the 
parent Act itself authorizes such a notification, a noti- 
fication having a retrospective effect cannot be issued 
and would be clearly ultra The rules or 

by-laws framed should under all circumstances be Just 
and reasonable and under no circumstances ultra vires 
of the parent act. So long as the local body has acted 
within the terms of the statute conferring jurisdiction 
on the local body, the High Court would not interfere 
with the discretion exercised by that body in acting 
according to the by-laws framed under it. 


5. In the matter of procedure the Civil Procedure 
Code (Act Y of 1908) with subsequent amendments 
regulates the procedure to, be followed in all cases 
arising for determination in the civil Courts in the 
countiy except such as are specifically excepted from 
its operation either under that Code itself or by virtue 
of any of the provisions of the special or local laws that 
may contain special provisions regai’ding the procedure 
to be follo%ved in the enforcement of the same. S. 4 
of the 0. P. 0. provides that nothing in the Code shall 
be deemed to limit or otherwise affect any special or 
local law or any special Jurisdiction or power confer- 
red or special form of procedure prescribed by or under 
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any other law in force. As in the case of substantive 
law so in the case of procedure the Courts are given 
wide and ample Jurisdiction to do Justice between the 
parties bj' interpreting the provisions in such a raaimer 
as carry into effect the intention of the legislature. 
S. 151 of the Code lays down that nothing in the Code 
shall be deemed to limit or otherwise affect the inherent 
power of the Court to make such order as may be neces- 
sary for the ends, of Justice or to prevent abuse of the 
process of Court. It thus confers a Jurisdiction on 
Courts for matters for which there, is no express pro- 
vision but which have to be dealt with in the usual 
course of the administration of Justice. It would be 
almost impossible to make express provision to .cover 
eases of' all inconvenience which may be infinite in num- 
ber or such as can regulate, events and circumstances 
for all time to come.l'^ Unless an inherent power is 
thus conferred on Courts to make up for what is ex- 
pressly enacted, there would be cases where parties 
may be left without any redress on, the one hand or the 
rules are liable to be abused and thus obstruct instead 
of facilitating the administration of Justice. It is a 
dangei'ous . principle to assume that what is not clearly 
allowed or provided for by an Act should be deemed 
to be prohibited. On the other hand every procedure 
is to be deemed permissible- so long as it is consonant 
with rules of natural Justice and fairplay till it is proved 


to be prohibited under any mle.^s In two leading 
cases of the Calcutta High Court cases where the in-, 
herent powers, of Courts were or, .could be exercised 



(17) Euher^ Sing 1925 .padh . l:8$=S0 1*0, 

'<18}’ N'armm0}h\Pas^ t. Mangal Pubey^ AH*- 172, ■ ISer 
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have been emimeratei.i^ Courts have always held 
that they possess inherent ourisdietion to make orders 
ea: debito justiUae so that real and substantial justice 
may be done between the parties for which alone the’ 
Courts exist.20 In a ease in which a Subordinate Court 
refused to set aside a sale though both the parties to 
the Htigation pressed for it, the Chief Justice Sir Law- 
rence Jenkins remarked, ‘The learned' Judge before 
whom this reasonable application was made seems to 
have felt that his action was paralysed because this 
particular predicament did not fall within the precise 
words of Eule 89 onwards of Order 21. But I venture 
to ttink that when a ease of that kind arises • it certain- 
ly is open to the Court not to confirm the sale and to 
treat the sale as being of no effect that being the con- 
current wish of, the parties and the obvious require- 
ments of the ease ; ’2i In another case from the Calcutta 
High Court the difSeulty cropped up as to how the costs 
portion of an order dismissing an application for leave 
to appeal to the Privy Council was to be enforced as 
there was no provision for executing the same, but their 
Lordships pointed out that the Civil Procedure Code 
was not exhaustive and that if the Court had power to 
make an order as to costs it undoubtedly carried with 
It the right to carry that order into effect.®^ As Justice 
Woodroffe pointed out in Hukum Chand’s case the 

Court’s powers are. always equal to its desire to do 

that which it believes to be just and under no cireum- 
stanees could he believe that a Court ought to fold its 

Shi”! 

(20) Ktiher Sing v. Baejviwcm, 1925 OudJi 128. 

I ^^ 2 ) JogenMra Zhatm, 34 0 . 860 . 
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hands and perpetrate injustice. The language of 
S. 9 of the Cotton Duties Act (II of 1896) which 
states that ‘the Collector shall assess the duties paya- 
ble in respect of the period to which the return relates’ 
came up for consideration in another case and the 
question arose as to whether an assessment to the duty 
could he made in the absence of a return from the mill 
owner as required by S. 8 of the Act as an essential 
part of the procedure laid down under the Act. The 
Court held however, that the absence of such a return 
did not take away the jurisdiction of the Collector to | 

assess the duty as the return was called for only to | 

facilitate the assessment but was not an essential pre- 
requisite for it and that even otherwise the liability to 
pay the duty was clear and it was improper to conclude 
that no power existed of realising the same.^s 


6. This inherent power should however be exer- 
cised neither arbitrarily nor capriciously nor against 
the express terms of the Code. 



(23) GopaUwami> OhetUm Beereimry Of Biate for ' India- in 
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BOOK VI. 

INTEEPRETATION OF CONSTITUTION ^ 

■ V ' u ; 

CHAPTEE I. 

GeSBEAL EuLES 01 ’ CoBTSTEUOTIOSr . 

1. Ellies to iaterpret OoHstitutioa Act)s.--As in tM 
case of General Statutes, so in regard to statntes 
embodying the constitution of a country there are well- 
recognized rnles of interpretation . This is particulaiiy 
so in the case of Federations whose constitution -is 
generally contained' in written organic instruments like 
the British North America Act framed to avoid dis- 
putes between the federation and the federating units 
as regards their respective po wers and the ambit or the 
area where each is to exercise such power or carry on 
the government allotted to it. Such rules are not in 
essence different from the rules regulating the inter- 
pretation of general statutes^ but are expressed in 
forms and language appropriate to, and their application 
conditioned by® the subject-matter and content of each 
particular constitution . 

2. Golden Eule in interpreting Constitution Acts . — ^The 
chief principle in the construction of a constitution 
statute is that the statute or the written instru- 

■ ment itself ought to be looked to in the first instance 

(1) Webb v» Outrim; 1907 A.C. 31; British Coal Corporation v. 

1935 500. 

'm-r '€.• 'Aot; 1939 at. p.pf,;:#®::; 

r.^wy^r, C.J. ' ' 
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to luider stand and interpret it. As the Privy Conncil 
put it in a leading case on the subject, ‘In the interpreta- 
tion of a completely self-governing constitution, founded 
upon a written organic instrument such as the British 
North America Act, and the constitution of the Com- 
monwealth of Australia, if the text is explicit, it is con- 
clusive alike in wliat it directs and what it forbids. 
When the text is ambiguous, as for example, when the 
words establishing two mutually exclusive jurisdictions 
are wide enough to bring a power within either, re- 
course must be had' to the context and scheme of 
the Act. Again - if the text says nothing expressly, 
then it is not to be presumed that the constitution with- 
holds the power altogether. On the contrary, it is to 
be taken for granted that the power is bestowed in 
some quarter, unless it is extraneous to the statute 
itself (as for example a power to make laws for some 
part of His Majesty’s Dominions outside of Canada or 
Australia), or otherwise is clearly repugnant to its 
sense. For whatever belongs to Self-Government in 
Canada or in Australia belongs either to the Dominion 
or the Provinces in one country, or the Commonwealth 
or the states in the other This principle is a very 
valuable canon of interpretation as it favours a broad 
construction of written instruments of government 
and is in effect a summary of the closely reasoned 
opinions of Marshall, C.J., in Mc’Cullock v. Maryland^ 
and of Issues, J., in the Colonial Suyar Refining Co., 
Ltd. V. A. Q. for the Commonwealth.^ It is not in- 

(3) A, G. for OThtario v, ,4, G. for €$mdci, (1912) A.O. 571 at 

5S3. ' ■ ' ' ’ ‘ ; 

(4) 4 Wheaton 316 . 

(5) (1912) 15 C.L.E.^at 245." 
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dispensable that any power sbonld be traced to any 
specific conferment nor- does it follow that because 
certain- powers are conferred, others should be deemed 
to be necessarily prohibited. Thus to ascertain whether 
a statute violates a written constitution, the best, 
method is to look to the terms of the instrument by 
which negatively the powers are restricted. If the 
legislation passed is Avithin the • terms or the general 
scope of the affirmative words which confer the power, 
and if there is no violation of any condition or restric- 
tion by which that power is limited ‘it is not for any 
Court of Justice to inquire further or enlarge construc- 
tively those conditions and restrictions’.® This is the 
golden rule of constitutional interpretation, the rule 
of the literal and plain meaning."^ 

3. Presumption in favour of Operative nature. — Ag ain 
the provisions of a constitution must be construed by 
the methods of construction and exposition applicable to 
other statutes® due regard being had to the propriety 
of the same and the object with which the Act has been 
passed by Parliament. A legislature ought not to be 
presumed to have exceeded its powers unless on grounds 
really of a serious character; in other words, the Acts 
of a Sovereign Legislature should receive such an 
interpretation as would make them operative and not 
inoperative as far as possible and one that should under 
no circumstances be subversive of the real intention of 
Parliament.® . 


• (6) Queen v, Burah^ 3 A.C, 889 at 904. 

(7) Osborne v« (1911) 12 C.L.B. at 360, 

(8) Bank of Toronto ^. JMmbe, (1887) 12 A.O, 575=56 L.J.P.C. 
; 87=57 L.T. 377. 

(9) Mussel y. Qmen^ 7 A.C. 829 j Edwards y. A, G* forCanadaf 

. 1930 A.C. 124 at 137 . . — ' . ’ ' 
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4. Distribution of Powers eaumerative . — ^In the matter 
of the distribution of powers between the Federal Legis- 
lature and the Provincial or State Legislatures, the rule 
is that the distribution should be construed to be one 
of enumeration and not of definition and the extent of 
the power given should be gathered from the parti- 
cular word used. Courts should always lean to a broad 
interpretation when the competition is between a 
broad and a narrow construction, except in a case 
where such a course would lead to a frustration of the 
object of an Act or the context compels a contrai'y 
course.^® A general law applicable to many objects 
cannot be restricted to one only of its significations . A 
language of a general nature can only be modified or 
limited by necessary implication or reasonable intend- 
ment. General words should be understood in the v/ider 
or in the more restricted sense according to the general 
scope and object of the enactment. 

5. Sixmimay of the general rules. — The following pro- 
positions summarise the rules of interpretation applied 
in the construction of the American, Canadian and 
Australian constitutions : — 

(1) The language of the Constitution is to be 
'construed like any other instrument in favour of the 
objects and purposes of the constitution. It should be 
kept in mind that constitution is a mechanism under 
which laws are to be made and not one merely declar- 
ing the law.^^ Accordingly where the language is wide 
enough to bring any power granted under the eonstitu- 


(10) Jiimbima Coal Mine Case^ 6 365, 

(11) Hardeasis:, p. 193'.. 

(12) AttomeyCeneral for New. South Wales t. Brewery Employ eesf 

i/nkin, (1908) 6 OX.B. 469, ' 
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tion statute within either of two mutuaily exclusive 
jurisdictions recourse ought to he had to the context 
and the scheme of the Act.^^ 

(2) In a scheme of Federation, each unit and the 
Federal Government is supreme in its own sphere, and 
neither should encroach on the powers of the other. 
There ought to he no colourable legislation . Thus, it 
was held in a recent Privy Council case, it was not 
permissible for a Provincial Legislature to impair or 
render wholly nugatory the exclusive legislative autho- 
rity of the Dominion of Canada over the class of sub- 
jects mentioned in S. 91 of the British North America 
Act by taking recourse to a sort of discriminatory 
taxation by a highly selective measure imposing as tax 
a ^percentage of the paid-up capital, the reserve fund 
and the undivided profits of a company nor could the 
same he justified on the ground that it could be brought 
under S. 92 (2) of the Act as being ‘direct taxation’ 
raised for exclusively proyincial purposes. 

(3) Both the Federation and the units of which 
it is composed may exercise not only powers expressly 
granted, but also such incidental powers as flow from, a 
specific power conferred.^® As Chief Justice Marshall 
of the Supreme Court of the United States pointed out 
in M’Gulloch v. Maryland , so long as the end %vas 
legitimate and within the scope of the constitution all 

(13) Atfomey-Qeneral for Ontario y. Attorney-General for Cmmdaf 
(1912) A.G. 571. 

(14) Attorney Meneml for Ontario r. Eeciprocal Insurers^ 1924 A. 

'Q. 328; A,-G. for Q^ehco y. Queen Insurance Go., (1878) S A.G. 1090* 

. (15) A.M. of Albeta v. A,-G. of Canada, 1939 F.O. 53 at 56= 

1939 142 ^ ^ ' 

(16) A. G. for Ontario v, A. G. for Canada^ 1894 A.G, 189; 

;^aiso Bmall y. Smith, 10 A.G. 119 at 129; A,M. for the Commcn- 
.’wealW'if Australm y. Sugar defining Oo,, (1914) A.G. 237, 

- :■ ■ •' (17) (1819)' A m^toa, 316. ■ ' ’ 
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appropriate means not prohibited by the spirit or the 
letter of the constitution but consistent with it are all 
constitutional. Accordingly in the above ease the ab- 
sence of an express power for the establishment of 
banks or the chartering of corporations in the constitu- 
tion of the United States was held not to invalidate an 
Act authorizing their establishment. This does not 
apply however to cases where the end and the means 
are clearly marked out, where the use of means other 
than those specified for the attainment of tlie end or 
the use of the specified means for ends other than those 
authorized are virtually prohibited by such a strict 
demarcation . In other words, as was put in an 
Australian case,^® the authority conferred may be taken 
advantage of to the full but can under no circumstances 
be exceeded. It is permissible to ‘complement’ a given 
power but not to ‘supplement’ it. 

(4) A Constitution Act should be considered as 
a whole so as to give effect to all its powers. Each 
power should be considered to be part of a whole 
scheme.^® In defining the limits of the powers of each 
of the Units, it should be borne in mind that it could 
not have been the intention of the legislature that a 
conflict should exist and to prevent an apparent con- 
flict, the sections should be read together and the 
language of the one interpreted and if necessary modi- 
fied by that of the others. The words used should not 
be read ‘in vacuo’ but as occurring in a complex in- 
strument— -the Federal compact — in which one part may 
throw ■ light on the other . , 

(18) Australian Boot Trade Federation y . Whyhrcno and 

others,. (1910) 10 C.L.E. 266. , 

(19) Citizens Imiwrance Co. of Canada v, Farsons, (1882) 7 A.O- 

96=51 L.tT.P.C. 11=45 L.T, 721. • ~ V’ ■ \ , 

(20) James v. Coinmonwealth of Australia, (1936) A.O. 578. 
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(5) The interpreter is to look to the nature and 
objects of a particular power with the aid of contem- 
porary history and to give to the words such operation 
as is consistent with its meanings so as to secure the 
purpose of the powers . 21 

(6) The true nature and character of the legis- 
lation is to be gathered by ascertaining the class to 
which it belongs. In other words the main substance 
of the Act is to be gathered from its terms. Motive 
is irrelevant and it is not the form, that has to be 
looked to but its ‘pith and substance’, vide A.-G. for 
Ontario v. Reciprocal Insurers 

(7) Words and powers should be interpreted ac- 
cording to the meaning they bear at the time of the 
framing of the Constitution . 

(8) Such construction should be placed on a 
statute as to make it valid. 

(9) Wliere general or more comprehensive powers 
are conferred on one Government in a federation and 
less comprehensive and more specific powers are given 
to the other Government, the general powers shall be 
deemed to be curtailed to the extent of the specific 
powers specially conferred see Parsons case . ^ 

(10) The same subject-matter may be exercised 
in different aspects, i.e., when the fields of legislation 
of the same subject are clear and distinct. Neither the 

(21) See v. Pensghci^ma, 16 Peters 810; also Varden v.. 

O^LaugiUn, (1907) 5 C.L3. 215. 

(22) 1924 A.C. 320 at 337; also for Canada r. A.-G. for 

Ontario, (1937) A.C. 355rrA.I,B. 1937 P.G. 89, quoted by Sulai- 

man, J., m 1939 P.C. 1 at 31; GaUaglmf y. Lynn, (1937) A.C. 863 
^at 870 . , , ' . ^ 

(23) A, G. for South Waites v. Breweries Employ ees Wnion of 
Mew South* Wales, AWqB) . 6 C.L.B, 510 ; also 4* Sl-.Jor Quebec v. 
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Fedei’al nor tie state legislature would be ultra vires, 
even if they overlap if the field is clear for both. Else 
the Federal Legislature prevails.^ 

(11) To declare either legislation invalid, there 
should be positive conflict between two legislations. 

(12) Where part of an Act of the Federal or 
the Provincial Legislature is ultra vires and tlie rest 
intra vires, the vhole Act should not be deemed to be 
ultra vires but the valid part should be separated from 
the rest where it is so severable and given effect to.^ 

(13) In the interpretation of constitutional enact- 
ments it should be borne in mind by the interpreting 
Court that it is a cardinal principle of interpretation 
that each case should be decided for itself without en- 
tering more largely upon the interpretation of a statute 
than is necessary for the decision of the particular 
ease.^ As their Lordships of the Privy Coxmcil point- 
ed out in A.-G. of xllhertav. A.-G. of Ganada,^ it is 
contrary to the well-established rules of practice to 
entertain or hear appeals that have no relation to 
existing rights created or purported to be created . 

6. Rules not exhaustive but illustrative. — These pro- 
positions by no means exliaust all the prevailing rules 
on the subject nor can they be said to be universally 
applicable. The nature of the constitution that is re- 
duced to writing and the terms of the Act which em- 

(25) for Canada v. A.-G, for British Colromhia^ 1930 A.C. 

Ill; ride also observations of Leacli, in Mada Nagarathnam v. 

Fmvada Seshayya and another^ (1939) 1 M.L.J. 272 at pp. 296 to 29S 
(-lAB.). 

(1) A,M, for Ontario v, A.-G. for Canada, 1925 A,C, 750; 
Toronto Coriyoraiion v Yorlc Corporation, 1938 A.C. 415. 

(2) Citizens Insihrance Co. of Canada v. Parsons, (1S82) 7 A.C. 

for OmaM v, A.^G. for Ontario, 1937 A.0. 326. 

(3) .1939 P.C. o3 at 55~1939 M.W.K, 142 (P.C.). 
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bodies that constitution, contemporary history, the 
existing laws, facts and circumstances at the time it 
was framed, may have all to be considered to arrive at 
a correct meaning of words or the real intention of Qie 
Legislature as expressed in its language. As pointed 
out in Edwards v. A.-Q. for Canada,^ it would be 
absurd to apply rules of interpretation applicable to 
penal or taxing statutes to an Act designed to regulate 
a parish and to apply such or similar rules without 
discrimination or a sense of propriety to a statute in- 
tended to ensure the peace, order, good government 
and progress in general of a Colony or a Dominion. 
To do so would be in effect a subversion of the real 
intent of Parliament. The growth and political ad- 
vancement of a country require that its written consti- 
tution should be interpreted not in a ‘narrow or pedan- 
tic’ sense but in a broad and liberal spirit in relation 
to the iiew facts and vicissitudes of the country in its 
onward march and to ‘illustrate and illuminate’ the full 
import of the general words used in the Statute,® and 
giving the powers conferred therein the ‘widest ampli- 
tude’ permissible.® 

7. Two typical oases. — Two typical cases one before 
the passing of the Grovernment of India Act, 1935, and 
the other under that Act may be cited to show that the 
above principles have been as far as practicable applied 
in the interpretation of that statute and the Act of 
1919, which it repealed. 

8. Bijni Succession Act case.— The case reported in 
Dehendra Narain Roy v. Jagendra Narain Deh and 

(4) 1930 A.C. 124 at 137. 

(5) James t. Commomoealth of Amtraliaf 1936 A.C. 578 at 614. 

(6) British Coal Corporation t. The King, 1935 A.C. 500 at 518. 
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others T may be taken as a typical ease under the 
Government of India Act, 1919, wherein several of the 
principles of interpretation by wliich that Act had to 
be construed were considered. The case dealt with the 
construction of the Assam Bijni Succession Act (li of 
1931) which was passed during the pendency of litiga- 
tion by twoi claimants regarding succession to the Bijui 
Zemindar i and which was put forward as a defence to 
those suits. In holding that the Act v/as intra vires 
of the Assam Legislature their Lordships laid down 
the following propositions or rules of interpretation 
which they applied to the facts of that case in coming 
to the conclusion they ultimately did. 

(1) Law is the declaration enacted hy a legis- 
lature competent or empowered to enact it. It is not 
necessary that it should be a general law for all pur- 
poses for all Courts and for aU places and things, but 
may relate to particular individuals. 

(2) The golden rule of interpretation subject to 
the accepted exceptions to it governs the construction 
of constitution Acts as it does to other ordinary 
statutes. 

(3) An Act though it may be local and personal 
in some of its aspects may none the less be a public 
xiet. If the xict purports to determine the status of 
individuals not merely m#er se hut as governing their 
relations with others, the Act is a public Act and not 
a private Act. The difference between a public and 
private Act is that in the latter the rightis of third 
parties are not effected even in the absence of a saving 
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(4) Declaratory Acts are generally retrospective 
in their effect. "WHiere the language is plain and un- 
ambiguous it is unnecessary to import any presump- 
tions as to retrospeetivity or otherwise . The absence 
of provisions as to costs or compensation in such ease 
is not material. 

(5) In interpreting statutes, proceedings of the 
Legislature, the statement of objects and reasons, and 
debates of the Legislature, or the Bill in its original 
form ought to be excluded from consideration. 

(;6) An xlct should be interpreted according to 
the intent of the Legislature which passed it. I\Tiere 
it is ambiguous recourse to the preamble and the other 
parts of the Statute may be taken for guidance, but 
the preamble is not to be read as extending the pro- 
visions of the Act beyond the enacting part . The full 
title of an Act may be looked at but not the short 
title. 

(7) All sections of the Act must be read to- 
gether and any construction that does not fit in with 
the rest of the Act must be rejected and a construc- 
tion wMeh would harmonise it with the rest of the 
Act should be adopted. 

(8) An Act should be confined to the specific pur- 
pose for which it is enacted and should not travel 
beyond its purview. Thus the Bijni Succession Act 
relates only to title based on Succession but does not 
affect or touch a claim, based on adverse possession. 

(9) The legislature can pass ex-propriatary legis- 
lation without making provision for compensation though 
it ordinarily does not. 
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9, 0. P. Sales Tax Act. — The other ease arose 

under the Groverument of India Act, 1935 and is the 
one reported in In re Central Provinces Motor Spirit 
(I'iid Lubricants Taxation Aot.^ The ease arose out of 
the contention of the Government of India that a sale 
duty in respect of goods produced in India comes with - 
in the scope of S. 45 of the Federal Legislative List 
and that the Provincial Legislature could not invoke its 
poAver under Item 48 of the Provincial Legislative List 
and that the Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 1938, was 
accordingly ultra vires of the said Provincial Legis- 
lature. The Federal Court of India particularly the 
Chief Justice of India, Sir Maurice Gwyer, laid down 
the following rules of interpretation in regard to the 
interpretation of the relevant provisions of the Govern- 
ment of India Act, 1935 : — 

(i) The guiding principle in the interpretation 
of such statutes is that the meaning and intention of 
Parliament should be ascertained from the language of 
the statute itself, unconcenied with the motives of 
Parliament, the expediency, of the Legislation passed,, 
or any considerations of policy which actuated the 
passing of such legislation. The language hoAvever 
ought not to be stretched or perverted to support any 
legal or constitutional theory, to supply any omissions 
or correct supposed errors. 

(ii) Constitutional enactments should be inter- 
preted in a broad and liberal spirit and not in a 
narroAv or pedantic manner with due regard to the 
fact that the constitution is a living and organic thing 

(8) 19.39 r.C. 1=(1939) 1 .M.L. J.Sup...fc43 O.W.N. P.O. 1- 
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entitled to be construed ut res magis valeat quam per eat . 
Courts are entitled to look at tke real substance of tbe 
Act and not merely what it says . 

(Hi) Decisions of Canadian and Australian Courts, 
are not binding on the Federal Court of India {stUl 
less those of the United States of America) though they 
are entitled to consideration and respect and the 
Federal Court would deem its opinion to be ‘ ‘ strengthen- 
ed and confirmed” where its o’svn judgment happens to 
he in conformity with such decisions. It is more 
particularly unsafe to rely upon the decisions of the 
said' Courts in regard to the words employed in the 
Constitution of those coimtries, as being applicable 
without qualification to words in the Government of 
India Act, as words or phrases “take colour from the 
context and bear different senses” in different consti- 
tution Acts. 

(iv) It is the primary duty of a Court however 
difficult it may be to ascertain in the first instance the 
degree and extent to which the authority to legislate 
in regard to any subject or specified class of subjects 
exists in the Central or the Provincial Legislature, in 
other words, to ‘map out' the respective territories of 
the competing authorities on a reasonable and logical 
basis bearing always in mind that it could not be the 
intention of the legislature that there should be a con- 
ffict between them and to reconcile any apparent con- 
flict between the competing authorities by reading to- 
gether the sections conferring that authority and 
placing such a construction on the whole as v/ould make 
it harmonize "with the general Scheme of the Act and 
its ‘method of differentiation bet-ween the functions and 
powers of the Centre and the Provinces’. 
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(v) An xmqxialified grant of a power standing by 
itself may be construed in a wide sense but where it is 
qualified by other express provisions in the same Act, 
the implications of the context and considerations aris- 
ing from an examination of the general scheme of the 
Act have to be looked to. 

(vi) Wlxere a general power aiid a particular 
power come into confiict, the general power should not 
be so construed as to make a liuUity of the particular 
power conferred by the same Act and operating in the 
same field but the former should be read in a more 
restricted sense so as to give effect to the latter in its 
ordinary and natural meaning.® The more general 
power conferred on the Federal Legislature should be 
deemed subject to an exception in the case of a parti- 
cular power conferred on the Provinces. 

(vii) A construction which woxdd deprive a Pro- 
vince of an immense field of taxation in which the 
Central or Federal G-overnment does not wish to com- 
pete seriously, ought to be avoided if possible. 

(um) The previous legislative practice at the 
time a constitution Act is passed can be taken into 
consideration in the construction of that Act, and it 
may reasonably be presumed that the Parliament used 
a word in a sense in which it was understood and 
used in the country to which the Act is intended to 
apply.: \ 

(ix) The possibility or even the probability of 
the Eevenues of one of the Governments diminishing 
by the adoption of an interpretation can be no ground 


(9) Per Gwjer, C.J., in 1939 E.G. 1 at page 10. 
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for discarding it especially where the language of the 
statute admits of no ambiguity or doubt. 

{x) Where the invalid part of an Act is sever- 
able from the other parts and the two are not inextri- 
cably connected, only the former is invalid except 
where by following such a course the whole object of 
the Act would be frustrated. An Act can thus be 
partly idtra vires and partly intra vires where the sub- 
ject beyond the legislative power of any legislature is 
perfectly distinct from that which is vdthin that 
power. ^0 


(10) Per Sulaiman, J., m Shyamaliant v. Sambhajan, 1939 p.c. 74 

S3 • ' ' ' *■ * 


CHAPTEE II. 

The Govekn-mekt oe India Act, 1935. 

1 . GovcnmiBiit of IndiSi Act Uoicjue . — Tlis Go VGmiiiGnt 
of India Act, 1935, for the first time in Mstory after the 
advent of the British into India enacts a Federal eonsti- 
tntion in place of the Unitary Government that prevailed 
therein. Under the Government of India Act, 1919, ail 
anthority was concentred at the centre and every Pro - 
vince was enjoined hy a statutory obligation to obey 
the orders of the Governor-General in Council and made 
subject to his superintendence, direction and control by 
the addition of S. 45-A which provided for the 
classification of subjects in relation to the functions of 
the Government as Central and Provincial and for the 
devolution of authority and allocation of revenues to 
the Provinces. The Devolution Eules of 1920 thus 
came into existence and under S. 129-A (1) of the Act 
the power of the Indian or any local legislature to 
repeal or alter the same were taken away at least for 
practical and administrative purposes and the Provinces 
thus acquired a sort of quasi-independence of the centre 
even before the passing of the Government of India 
Act, 1935, though it was neither complete nor compre- 
hensive. S. 84 (2) of the Government of India Act, 
1919, however appears to be in conflict with S . 129-A 
but the same can be reconciled by construing the same to 
be confined to matters relating to practical and adminis- 
trative arrangements and reading S. 84 (2) as esta- 
blishing the theoretical right of the Indian Legislature 
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to legislate over the whole field. ^ The Federal constitu- 
tion introduced under the Act of 1935 makes the iegis- 
tive independence of the Provinces more complete . The 
F ederation thus established is in several ways unique and 
unparallelled ; it follows no one model, though its provi- 
sions are to a large extent based on the Canadian model 
and to some extent on that of the Commonwealth of 
Australia. Analogies drawn from the existing Federa- 
tions and the judicial interjjretation of the provisions 
of the respective Acts by which those Federations eam6 
into being, are therefore at best only useful guides in 
attempting to understand its language and are by no 
means conclusive or even authoritative. In its attempt 
to avoid a final assignment of residuary powers, the 
Government of India Act provides for a Federation, 
which is more self-contained and more detailed and 
elaborate in the specification of the powers of each 
body or unit created thereby, than obtains in the known 
Federal constitutions of the World. There are several 
other anomalies that a constitutional expert would easily 
detect in the framework of the Indian constitution. It 
is not the object of this work to deal with all the con- 
stitutional aspects arising from an examination of the 
Act with regard to its truly federal nature. To in- 
vestigate the principles of interpretation b^^ which the 
Act has to be construed, as also those which regulate 
the several Acts or laws passed under its authority or 
by the legislatures or bodies created by it, is the main 
end of this chapter. Some of these principles have 
already been alluded to. A short review of the Act 
and the powers of the several authorities created under 

(1) United Provinces v. Gov^'Tnor-Gejicral in Council, 19H9 F.C. 58. 
Tide observations of Varaciaohariai% J., at ptig'e 72 and paras. 1-ld to 
148 of the Statutory Commission 's Beport. 
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it are necessary for a proper interpretation of the 
several provisions of the Act. 

2 . Summary of its provisions.— The Act is divided 
into 14 parts. The first pai-t is introdnctory, the second 
deals with the Federation of India, the third wdth the 
Governors’ Provinces, the fourth ^vith Chief Commis- 
sioners’ Provinces, the fifth with Legislative powers, the 
sixth with the administrative relations between the 
Federation, Provinces and States, the seventh with 
Finance, Proper ty, Contracts and Suits, the eighth with 
the Federal Eailway x4uthority, the ninth with the Judi- 
cature, the tenth with the Services of the Cro\vn in India 
and the eleventh with the Secretary of State and his ad- 
visers and his Department. The other parts are of a 
miseeiianeous nature and deal with the saving of rights 
and obligations, transitional provisions and the Acts 
repealed and the period from which the provisions en- 
acted come into effect. 

S. Act governed by English Interpretation Act. — This 
Act being an Act of Parliament is governed by the 
English Interpretation Act, 1889,^ and it has been so 
made applicable by an Order in Council dated 18 — 2 — 
1937. Likewise does the English Act apply to the 
several Orders in Council passed by His Majesty under 
the provisions of this Act especially under S. 289 of 
the Act. The General Clauses Act, 1897, which is the 
Interpretation Statute for India has also been suitably 
modified by Order in Council dated 17 — 3 — 1937. S. 311 
deals with interpretation under the Act. It defines 
certain expressions for the purposes of the Act, amends 
S. 18 of the Interpretation Act dealing wdth the de- 
finition of ‘Colony’ and excludes ‘British Burma’ along 


(2) Appendix. 
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the definition [sutg. (4)]. gn^g, (g, “ 

Mn “rind”'^ edifications of Acts of Parliament re- 

f India Act, 1935, and the Government of 
Bnrnia Act 1935. Sub-S. (6) makes a refercTto Inv 
ws passed in India as including reference to Ordf 
nances made by the Governor-General. 

fi’ 1 Breambk. -Turning to the body of the Act 

nnder S f contains no Preamble, though 

of India TJt iml the Government 

states diat i/ j is le ained. The said Preamble 
diat It was Its object to graduallv develop self- 
-governing institutions with a view to the prooressive 
reahz,tmn of responsible Government in Erhi^lS 
which tfie GovernoT-GensTal o, the day iate ‘“S 

StaL » “-o attaiameat of Dominion 

voflT f T to insert Dominion Status as the 

tention of the inoperative Preamble of a repealed 
statute has been described by Dr. Keith, as a piece of 
legidahve monstrosity'. The retention ot the Preaiiv 
Ue of the Act of 1919 was justified, however, on the 
giound that it was a record of the intention of Parlia 
ment, which had not changed and which was not intend- 
ed to be changed. It should be stated, however that 
the Preamble has no operative or objective effect and 
t he only purpose for which it could be used if at all, 

Britisl^War Sir^Sainw<>l Bidian demand for a declaration of 

to be the attainment h \Tr ^ ^ ^ Commons declared it 

.status of 192d- and Lord 

Westminster had not ■ "eonferred a difF^ ^ stated that the Htatiiteof 
described in the BalW Status than tliat 
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vis., to throw light upon the operative part of the statute 
of 1919 is absent as the Act of 1919 itself has been 
repealed. Its onlj^ importance therefore lies in the 
fact that it is a notable statement of the genuine in- 
tention of the Parliament in 1919 not intended to be 
departed from under the Act of 1935 but proposed 
to be and adhered to even under that Act. 

5. Eesnmption and regrant by the Crown of its autho- 
rity; etc. — The Crown of England assumed direct sove- 
reignty of the Indian Empire in 1858 and has since 
then exercised all the rights and prerogatives pertain- 
ing to such suzerainty. When the Government of India 
Act of 1919 was repealed and the Act of 1935 passed, 
what happened was virtually a resumption by the 
Crown of all rights, authority and jurisdiction in and 
over the territories of British India from those in whom 
they were vested before the repeal, and to regrant or 
redistribute them, to the several units as laid down in 
the Act. The transition from the old constitution to 
the new is effected by the conferring of those rights, 
authority, etc., on the Governor-General, the Governor 
and other appropriate authorities, so far as British 
India is concerned, and on the Viceroy so far as the 
Indian States are concerned. 

6. Crown’s Prerogative. — All rights of the Crown 
including its prerogative inhere in the Crown except to 
the extent they are affected by statute expressly or by 
implication. The Crown is the ultimate owner of ail 
property and the absolute owner of all waste land in 
British India the gold and silver mines are also vest- 
ed in the Crown for the purpose of maintaining its 
power and enabling it to defend the state.® S. 172 of 

(4) Madura DevastJiam.m v. AUhha% Bahehf 61 M.L.J. 285 at 292. 

" (5) Mayor of Lyons v, 1 M.I.A, 175 at 281. 
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the Act embodies the scheme of distribution of the 
Crown property between the Federation and the Pro- 
vinces according to necessity, its future use and the 
constitutional functions to be performed by them. 

7. Grown, single and entire^ — Its prerogatives in Oolonies . 
— It was held under the British North America Act 
that the fomiation of the Dominion of Canada did not 
sever the connection between the Provinces of the 
Dominion and the Crown and the prerogative of the 
Crown continued after the passing of that Act. The 
pi’iority of Crown debts obtains in the Dominions as in 
the Mother Country and the Provincial Governors enjoy 
such part of the Prerogative as is delegated to them 
either expressly or by necessary implication . The Crown 
is one entity whether it acts on behalf of the Dominion 
or the Province and may sue in one eapaeity against 
the Crown acting in another capacity. The ancient 
prerogative of the Crown is inalienable as it is essen- 
Tial for its dignity and upkeep and unless there is any- 
thing stated to the contrary Acts of Limitation, or 
those dealing with forfeiture or penalties, duties and 
taxes or dues, rates and costs do not affect Ghe 
Crownti’.® In the case of fines, however, it is only those 
that are unappropriated that belong to the Crown. 
Where the legislature directs a special application of 
fines the prerogative right to fines is abrogated.’’ It 
has also been held that the Crown enjoys the preroga- 
tive of granting Letters Patent, of choosing its owm 
Courts and of admitting appeals, from the Colonies. 
The only classes of statutes w^hieh bind the Crown even 


(6) See Graies Statute Law, page 359 and at pages to 369; also 
Attorney -General v. Emerson, (1891) A.O. ^^49. 

(7) Toronto City Cofydrati^n v. The King, (1932) A.O. 98. 
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in the ahsence of specific mention have been referred 
to in the Magdalene College case,^ and have already 
been adverted to in an earlier part of this work. 

7-A. And in India.— The Federation of India and the 
Provinces ocenpy a similar position to that of tlie 
Dominion and the Provinces in Canada in their rela- 
tio]i to the Crown and both derive their powers direct 
from the Crovm and each sues by itself against the 
other or against others. The Crown is one and indivi- 
sible in the British Empire and the same is in no way 
falsified or contradicted by its assuming different as- 
pects or by the collision of rights and interests between 
the two. As Viscount Dunedin pointed out in In re 
Silver Brothers ^ a distinction is made betvmen the pro- 
perty and revenue of the Federation and the property 
and revenue of its Units by legislation assented to by 
the Crown, according to which there must be deemed 
to exist two ‘statutory purses’ with claims and liabili- 
ties against each other. Again the Crown acting 
through the Federation may be bound by legislation 
passed by the Crown acting through the Provinces 
and so on and the same in no way detracts from 
its essential oneness. As an example of the 
statutory mention of the prerogative may be men- 
tioned S. 294 (7) which says that nothing in the Act 
shall limit the right of His Majesty to determine the 
Courts by which the British subjects and subjects of 
foreign countries shall be tried in respect of offences 
committed in Indian States and S. 295 (2) which re- 
fers to the right of pardon, reprieve, respite or remis- 
sion of punishment, on the part of the Crown, w S. 112 

(S) (leifi) 11 Co. Eep. 74 (6).. ; 

(9) (1932) A.C. 514. 

(10) Bee in this eoiinection. for Grnmda v. for Oniario^ 

2B Snp.C.E. 458 and, Nad-an v. King, 1926 A.Cu4S2, 
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of the Civil Procedure Code refers to the ‘full and un- 
qualified exercise of His Majesty’s pleasure in receiving 
or rejecting appeals to His Majesty in Council’ and as 
their Lordships of the Privy Council pointed out in 
Bhaya Mahom&d Asim Klimi v. Baja Sardat Ali KJiand'^ 
the discretion which S. 112 affirms and maintains ap- 
plies to the rejecting as well as the receiving of the 
appeals and the prerogative is neither in part nor as 
a whole concluded for either purpose by S . 109, C . P . 
C.., though their Lordships would certainly he more 
slow to impair than to extend provisions of this 
character . 

8. Paramountcy of the Crown over Indian States . — The 
relationship between the Crown and the Indian States 
is often described by the term paramountcy. The dis- 
tinction between sovereignty and paramountcy has been 
described by a constitutional historian thus: ‘Sove- 
reignty may be spoken of as a power which is legis- 
lative in form, direct in the method in which it is exer- 
cised and inmrediate in the effects it produces while 
‘Paramountcy’ is political in form indirect in the way 
it is exercised and ultimate in its effects The rela- 
tionship arises by virtue of treaties, engagements entered 
into with the States and political usage, whereby the 
Crown has undertaken the responsibility for the external 
defence and by a long course of events has assumed 
suzerainty in several matters relating to the states 

(11) (19.19) 2 M.L.J. 181 at 194. 

(12) Federalism in. Government by M.V. Bangiali, Andhra tJniversity 
Publications, pp, 16 to 19. 

(13) The Government of India asserted in 1S87 that ‘in the life of 

states iis well as o£ individuals doenmentary titles may be set. aside by 
overt aetSj and a uniform, and long continued practice acquiesced in by 
the party against whom it tells, whether that party be the British Gov- 
eminent or the Native State must be held to exhibit the relation which 
in fact exists between 8ee Butler Committee Beport p. 141. 
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allowing them Ml powers in the internal administration. 
It has taken up a general responsibility for the sound- 
ness of the administration in the States and has the 
power to safeguard the interests of the States as well 
as of itself in such subjects as Eailways, Telegraph and 
other Imperial services. 

8-A. Constitutional position of Native States.— The 
constitutional position of the Native States may he said 
to be one of protection under the British Crown. They 
enjoy varying degrees of internal sovereignty (though 
they are by no means independent) but have surrender- 
ed their external sovereignty to the British Crown. 
They have no individual place in International life and 
possess none of its attributes and principles of Inter- 
national law do not apply in regard to their relations 
with the Government of India. They have sometimes 
been described as sovereign political communities for 
purposes of private International jurisprudence . The 
British Crown is the supreme authority m matters 
connected with the defence of the Native States and in 
several other matters it exercises a sort of ‘residuary 
jurisdiction/ over them. In the Cantonments, Cml 
Stations in the territories of Indian States, in regard 
to Eailways, the premises occupied by Eesidents or 
Political Agents and in regard to British subjects in the 
States, it exercises also a certain amount of extra-terri- 
torial jurisdiction, laws under the Foreign Jurisdiction 
Act of 1890 being promulgated in regard to the first two 
areas . Thus as the Butler Committee put it, thepara- 
mountcy of the Crown in regard to the Native States 
is paramount and absolute; It transcends sometimes 
the principles of comity, agreement and usage which 

(14) See remarks of Lord .Finlay m.Duf D&v&lQpment Ltch v. 
G-overrument of Kelantan and another , {19S4) 797 at 814, 
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normally govern the relation of the States with it and 
denies them, redress of a recourse to War, the ultimate 
resort of an aggrieved state under International law.^ 
In practice the Paramount Power has exercised the 
right of creating states, enlarging or diminishing their 
extent and of abolishing them aceorclingto its will and 
. pleasiire.^5 

o(b) . The Native States and i|ie Crown. Tinder the 

G^overnment of India Act the normal relation of the 
Native Stetes outside the Instrument of Accession, if 
any, is with the Crown and not with the Grovernment of 
India^^ Ss. 2 and 3 of the Act accordingly separate 
tne office of tiie Governor-General and of His Majesty’s 
Eepresentative for the exercise of the functions of the 
Crowii in relation to the Indian States. S. 285 of the 
-.-xct expressly preserves the relations of the Native 
States with the Param.onnt Power separate from its 
re atious with the Federal Government and specifies 
that subject to the provisions of the Instniment of 
Accession of a State nothing in the Act affects the 
rights and obligations of the Crowm in relation to ajiy 
Indian States. The greater part of the field of Para 
mounter is thus untouched by the Act in regard to the 
Federating States and the entire field in regard to the 
non-federating states . The authority of theVederation 
o\ei the Indian States is derived from the Crown in 
which are vested the powers and jurisdictions of the 
states in the first instance and which are placed by the 
Grown at the disposal of the Federation for exercise 
over the States and their Rulers who have so surrender- 
ed the same. The Princes pressed before the States 
Enquiry Committee t hal their treaties were made with 

ladto Stet«8 in tile Federation by N. D. VaraUchariar 
Oxford UnHversity Press,. MMy pages, 51 to, 5S. ' ' 
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Federal Court and any other Federal authority to ■ 
eise the functions vested in them by the Governinei 
India Act 1)nt such exercise is strictly subject t( 

LeiiiiiS ui Lilo xiite Li luiitJlii u± xi.ucefebioii aiici teii()LU(j. ue 

for the purposes of the Federation. [S. 6 (1) ( 
It specifies the matters wliich the Ruler aeeepi 
matters with respect to which the Federal Legish 
may make laws for his State and the executive autln 
of the Federation m,ay exercise such authority, 
functions in the Instrument can be extended only 
supplementary Instrument which has to be accepter 
His Majesty to become operative. The validity o 
Instrument of Accession, once it is accepted by 
Majesty cannot be questioned. The provisions i 
tioned in the second scliedule to the Act which n 
mainly to British India may be amended by Parliai 
but they have to be accepted by the Ruler in a su] 
mentary Instrument to extend the authority of 
Majesty or the Federal authority in regard to t 
II provisions. The right of the Federal Legislatur 

i| legislate in regard to the States extends only to- mal 

conceded in . the Instrument , - of Accession anc 
further, though in regard to the former its rig! 

fell iifefefefel:i|fefefel^^ I'' ll^' - I'.' 

ill «:g» I 'i v l|. . 'i lyli 
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exclusive (S. 101). In aU other matters the States 
enjoy complete authoi-ity to legislate for their own 
subjects and the Federated state is juristieally a foreign 
country vis-a-vis the Federation in regard to such 
matters and no obligation is cast on the State to accept 
any Federal legislation passed on such an nnaceepted 
subject. The Federating States have the concurrent 
right to legislate on Federal subjects also and such 
lav/s continue in force till a Federal law is passed 
which is repugnant to the same and even then the 
state Law would be void only to the extent of the 
repugnancy and no further [S. 107 (3)]. Again 
S. 104 which vests the residual powers of legislation 
in the Governor-General is not applicable to the States 
for all subjects not included in the Instrument of 
Accession continue to be vested in the State and are 
not affected by the said provision; similarly the extra- 
territorial effect of the Federal Laws cannot in the 
Federated states be extended to matters outside the In- 
strument of Accession and state Courts cannot be com- 
pelled to enforce them over British subjects while in 
state territory except as matters of private International 
law.^® 

9. Legislative Powers.— .Part V of the Govern- 
ment of India Act deals with legislative powers uuder 
the Act. The Federal Legislature is empov/ered to 
make laws for the whole of India or for any Federated 
State and a Provincial Legislature for any Province or 
part thereof. [Section 99, Sub-section (1)]. Sub- 
section (2) confers express powers of extra-territorial 
legislation on the Federal Legislature in regard to (a) 
British subjects and servants of the Crown in any part 

. (16) Indian States an tlie^^Kew Beg^ma by Maliaxaj Knmar Eagliublr- 

pp. Sll'tb 833*';". ■ 
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of India, (5) British subjects domiciled in India 
whereyer they may- be, (c) Persons on ships or aircraft 
registered in British India or any Federated State, (J) 
subjects of a Federated State wherever they may be, 
ill regard to matters included in the Instrument of 
Accession of that State on which Federal Legislature is 
competent to Legislate, (e) members of or persons 
attached to any naval, military or air force raised in 
Britisli India so far as a law relating to its discipline 
is concerned. These powei’s are to be exercised without 
prejudice to the generality of powers conferred under 
Sub-section (1) . The section thus sets out the terri- 
torial and extra-territorial limits of the legislation by 
the Federal Legislature . The Provincial Legislature 
has no powers of extra-territorial legislation . The 
tribal areas referred to in Section 8 (1) (c) of 
the Act subject to the executive authority of the 
Federation and areas governed by the Foreign 
Jurisdiction Act are excluded fi’om the legis- 
lative ambit of the Federal Legislature. The powers 
of the legislature so long as it is acting within the 
ambit allotted to it is as supreme as in a fully 
sovereign state. When acting with the limits set to 
it, it is neither an agent nor delegate of the Imperial 
Parliament but has plenary powers as large and exten- 
sive as those of Parliament. The Provincial Legis- 
lature is likewise neither a delegate of the Imperial 
Parliament nor of the Federal Legislature. The same 
position was clarified in two decisions passed under the 
British North America Act. In the Liquidators of the 
Maritrme Banh of Canada v. The Receiver-General of 


(17) Croft V. Dimphy, 1933 A.O. 156. 

(18) Q'liBen t. Burah, 3 A.C. 889. 


i>08 THE INTEEPEETATIOI?’ OP IITDIAIT STATUTES. [CHAP 

New Brunswichi^ Lord Watson explained that the 
object of the British North America Act 1867 was 
neither to weld the proyinees into one nor to sub- 
ordinate provincial governments to a Central authority 
nt to create ^a Federal Grovernment in which tliey 
should all be represented entrusted with the exclusive 
adnumstration of affairs in which they had a 
common interest each province retaining its in- 
dependence and autonomy’. Again in Croft v. 
Dumpily 20^ already cited, the question that arose for 
consideration was whether the Dominion Parliament of 
Canada was competent to enact customs laws so as to 
be operative for a distance of 11| miles from the coast 
of Canada and their Lordships of the Privy Council in 
holding It in the affirmative pointed out that when once 

a particular topic of legislation was found to come 
Tinaer one of the specified subjects enumerated in S. 91 
of the British North America Act or one that could be 
brought under the head of 'peace, order and good gov- 
einment of Canada’ there was no reason whatever for 
restricting the permitted scope of such legislation by 
any consideration other than is applicable to the legis- 
lation of a fully sovereign state. 

Seaward Limit.—The Seaward limit of 
T>iTtish India and the Provinces has been left vague 
ander the Act as the term, 'territorial waters’ used" in 
Item 23 of List 1 of Schedule VII has not been defin- 
ed. The actual extent of the Seaward limit and 
whether a state has a proprietory right in the soil are 
matters which are still obscure and not free from 
doubt. In Croft v. Dumphy,^ the Privy Council 

■ (19) 1892 A.O. 437. ~ 

(20) 1933 A.q. 156. . 

(21) A^. for Britm CdlumMu v. A.-G-. for CcmaSa, 1914 A.C. 
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observed that states can legislate effectively only for 
their own territories and the extent to which a state ean 
be deemed to extend seawards was a question of Inter- 
national law on which their Lordships were not prepar- 
ed to make any pronouncement. ‘Whatever he the 
Uinits in tlie International sense’, their Lordships held, 
‘it has long been recognized that for certain purposes 
notably those of police, revenue, public health and 
fisheries a state may enact laws affecting the seas 
surrounding the Coast to a distance seawmrd which ex- 
ceeds the limit of its ordinary territory’. The latest 
pronouncement on the matter is that of Lord Sankey 



153; See also CheWkani Funnarao v. Secretary of State, 39 M. 617. In 
Lord Advocate v. Clyde NavigaMon Trustees^ (1891) 19 Bettie 174^ Lord 
Kyllacliy held that the right of tre Crown over the three mile strip of 
territory lying along and washing its coast was proprietory and of the 
same character as its right in the foreshore in tidal and navigable rivers. 
It is not a mere protective right but one capable of forming the subject 
matter of trespass and of being vindicated like any other property. 
Again in Lord Advocate v. Wennyss, (1900) A.C. 48 the right of the 
Crown to ‘the solnm underneath the waters of the Ocean whether within 
the narrow seas or from the coast outwai’d to the three mile limit and 
also the minerals beneath it^ was upheld. In Chelik^ni Lama Eao v. 
Secretary of State ^ 39 M. 617 (P.C.), their Lordships of the Privy 

Council relying upon the above decisions upheld the right of the Govern- 
ment as against the Zamindtirs to the ownership of the two islands form- 
ed in the bed of the sea near the mouth of the Biver Godavari situated 
within 3 miles of the main land distinguishing the .Franconia case, The 
Queen v, Key-n, (1S76) 2 Ex.I). 63, (decided prior to the Territorial 

Waters Jurisdiction Act, 41 & 42 Vic . 73) which appeared to hold the con- 
trary on the gTound that it was applicable to theresMetions on the juris- 
diction of the Admiralty and. had no ref erence to the proprietary right of the 
Crown. Lord Shaw, expressed himself strongly against the suggestion that 
the territory of the Crown ceases at low water mark. His Lordship observ- 
ed, ^Ghere is nothing to recommend a local jurisdiction over a space of 
water lying above a res mdlins. As to practical results, the confusion, 
that might be produced by having Islands emergent within the mile limit 
to be seized by tlie first comer is clear beyond controversy. He miglit 
be a foreign citizen, he would of course hoist the flag of his own nation, 
and that nation might proceed to fortify the emergent lands; in short 
it is not difficult, to figure the anomalies- and difficulties which the aban- 
donment of the plain ground taken by Lord Watson would involve to 
this and other nations 
(22) 1933 A.C. 156. 
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ill British Goal Corporation v. King^^ wherein it was 
laid down that the powers of extra territorial legislation 
of Colonies were bound by limitations, though the pre- 
cise extent was obscure and gave rise to disputes and 
eonliict of legal opinion amongst Courts as well as 
jurists. So far as the Colonies were concerned the 
matter was set at rest by S. 2 of the statute of West- 
minster, 1931 which specifically empowered such extra 
territorial legislation^^; but the same does not apply to 
India as it is neither a planted nor conquered colony. 
Neither the Federal Legislature nor the Provincial 
Legislature has any power to tax non-resident foreigners 
in regard to property which is not situated ivithin its 
area. The Federal Legislature enjoys a power under 
the Act (Item 23 of the Federal list) to pass extra- 
territorial fishery legislation as the same is an undoubt- 
ed right enjoyed by all countries with a sea coast. It 
has already been pointed out that the Federal Legis- 
laTure can legislate so as to affect the prerogative of 
the Crown. Bhasyam, Iyengar, J., upheld such a right 

(23) 1935 A.O. 500. 

(24) The statute of Westminister 1931 enacts as the established 
Constitutional position of the Dommions in relation to Great British that 
no law thereafter made by th^ Parliament of the United Kingdom shall 
extend to any of the dominions as part of the law of the Bominions, 
otherwise than at the request and with the consent of the Dominion. 
The Preamble further states that any change in the law of succession to 
the Crown requires the concurrence of the Dominion Parliament. B. 2 
of the Act removes the disability on the legislative competence of the 
Dominions to pass legislation repugnant to the Laws of England arising 
under the Colonial Laws Validity Art 1865 and under the Common Law 

' of England and S . 3 declares and enacts the absolute power of a 
Dominion Parliament to pass laws having extra-territorial operation. 

. Before this statute the Dominion Pal lament could not pass a law prohL 
biting a right of appeal to the Privy Council vide . King, 

(1926) A.O. 482 blit after its enactment it was held to be perfectly 
competent for the Dominion Legislature to pass such a law: vide British 
Coal Oorporatim v. King, (1935) A.O. 500 in regard to Canada and 
Moore v. A. G. for Irish Free State, 1935 A.C. 484 so far m 
the Irish Pree State is concerned. ' 
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in Bell’s ease, and the later decision in British Goal 
Corporation v. King,^ lends great support, to that 
%dew. The specific mention of some prerogatives, such 
as the right of the Privy Council to grant special leave 
having alone been excluded {vide S. 110 of the Act) 
other prerogatives can be interfered with by express 
legislation . 

11. Distribution of Powers between the Federal and 
Provincial Legislature.— S. 100 and the follotving few 
sections are perhaps the most important sections in the 
Act which call for constant interpretation from Courts 
especially from the Federal Court whose functions and 
jurisdiction are dealt with in Part IX dealing vdth 
Judicature. They deal AAuth the distribution of powers 
between the Federal Legislature and the Provincial 
Legislature. The method adopted is a mixture of both 
the Canadian and Australian models. The Canadian 
constitution gives greater prominence to the central 
authority, that of the Dominion, while the Australian 
constitution gives greater powers to the component states 
forming the Commonwealth. ^ 

(25) 1935 A.C. 500. 

(1) The Canadian Constitution contemplates a four-fold scheme of 
division, {vide Ss. 91, 92 of the British iSTorth America Act) the sub- 

jects included being (i) .Education {ii) Agriculture and immigration {Hi) 
subjects assigned e,xclus;ively to the ."Dominion and {w) subjects assigned 
exclusively to the Provinces. The Dominion is given a general power to 
legislate for federal interests falling outside the scope of the exclusive 
powers granted to the provinces under the fourth head. The Dominion 
is also given exclusive power over 29 enumerated subjects ^ notwithstand- 
ing anything in the Act’ . The enumeration is not jin any vray to affect 
the general power granted to tlie Dominions over subjects other than 
those exclusively assigned to the provinces. The 29 subjects shall be 
deemed not to fall within the ambit of the exclusively proviiLciai 
sphere. Likewise are 15 enumerated subjects assigned to the Provinces 
but the same by no means exhausts all subjects assigned to the Provin- 
cial Legislature which enjoys a general power to legxsiate over subjexits 
of a purely private or local nature. Though the Dominion Legislature is 
given a wide power to ^make laws for the peace, order and good govern- 
46 
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While the powers of the centre and the Federal 
units are described minutely in the Indian Federal 
Constitution the residuary authority is not vested 
in the Federal Legislature but there is a long con- 
current list containing subjects, the legislation in 
regal’d to which is provided for sepai’ately. The 
method of avoiding repugnancy in the concurrent 
list is provided for as in the Australian con- 
stitution without allocating the residuary authority 
to the Provinces. The Act attempts by taking recourse 
to an exhaustive description of the items allotted to 
each of the legislatures, to leave practically no residue . 
The Federal Legislature alone has power to make laws 
with respect to the matters contained in the Federal 
Legislative List (List I in the seventh schedule to the 
Act) ; both the Federal and Provincial Legislatures have 
power to legislate regarding matters enumerated in the 
Third list in the Schedule, called the concurrent legis- 
lative list and subject to the above, the Provincial 
Legislature alone has power to legislate in regard to 
the subjects mentioned in List II called the Provincial 
Legislative list (S. 100). The Federal Legislature has 
also power to legislate on subjects mentioned in the 
Provincial Legislative list in regard to territories other 

ment of Canada^, it Is not a eorapliete grant of the residuum of 
dehned and unenumerated ^ powers in Canada a,s the Provinces are like- 
wise gi'anted a, residuum of undefined power in matters of local or private 
provincial nature. The residual power of the one is thus curtailed by 
the residual power of the other, the ultimate residue of power being in 
the people as in the United States of America. A wide demarcation is 
thus made of the interests of Canada and of the Provinces. 'Wliether 
any particular subject falls within one sphere or the other is a quesiion 
of fact to be decided on the facts of each case wdxlle not infrequently 
it may happen that a subject emanating as a proviiicdal subject 
such: as a hydroeleetric, sclieme may develop into a national interest 
calling for exclusive le^slative interference from the Dominion 

Parliament. For a .further discussion of the subject -vide *The 
Constitution, of Oan^da*' , -by '^W.P.M; -Kennedy, Oxford University Press. 
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than a Province or a part thereof . The Federal Legis- 
lature can legislate for a I'ederated State only in re- 
gard to matters included in the Instrument of Accession 
pertaining to that state and subject to the limitations 
contained in that instrument. In ease the Governor- 
General considers that an emergency has arisen and 
proclaims it to have so arisen, and the security of India 
is threatened on account of an apprehended war or in- 
ternal disturbance the Federal Legislature is empower- 
ed to legislate on Provincial subjects also.^ Such 
legislation requires the previous sanction of the Gover- 
nor-General in his discretion. Where there is a conflict 
or repugnance between a Provincial Law and a Federal 
Law (passed in cases of emergency before or after the 
passing of the Provincial Law) the Provincial Law shall 
be void to the extent of the repugnancy and during the 
tenure of the Federal Law passed under emergent cir- 
cumstances. The Proclamation of Emergency should 
be communicated to the Secretary of State and laid 
before both Houses of Parliament and may be revoked 
and ceases to operate after the expiry of 6 months 
except where the Parliament resolves to continue it 
prior to its lapse . All such emergent measures shall 
automatically cease after 6 months, after the cessation 
of the Proclamation ( S . 102). The Federal Legislature 
has also power to legislate for two or more provinces 
by the consent of the latter (S. 103). The I'esiduaJ 
powers of legislation are dealt with in S. 104 which 


In tlie case of the Australian Oonimonw-ealtli, however, the Australian 
Commonwealth OonsUltution Act, 1900, enumerates the powers of the 
Federal (’Comraonwealth) Legislature and the residue of powers is left 
to the States {vide Annotated Constitution of the xlustralian Common- 
wealth: Quick and Carran, Cliaptex^ Y,) 

(2) Cf, The Defence of India Act 1939 (Act XXXV of 1939) 
which received the G.G’s assent on 29 — 9 — 1939. 
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authorizes the Governor-General hy notification to em- 
power either the Federal Legislature or the Provincial 
Legislature to legislate in regard to any ‘matter not 
enumerated in any of the lists in the seventh schedule’ 
including a law imposing a tax not mentioned therein 
and the executive authority of the Federation or of the 
Province shall administer the law so passed or in such 
a manner as the Governor-General may direct. S. 105 
provides for the application of the provisions of the 
Naval Discipline Act to the India Naval Forces under 
circumstances indicated therein. The Federal Legis- 
lature has to obtain the consent of the Governor or of 
the Federated State before legislating in order to give 
effect to international agreements. S. 107 lays down 
the rule to be followed in case of a repugnancy between 
Federal Laws on the one hand, and the Provincial or 
State Laws on the other. Incases where there is a con- 
flict between a Provincial Law and a Federal Law both 
passed in regard to a subject in the concurrent list, the 
Federal Law passed before or after the Provincial Law 
or the existing Indian Law on that subject shall prevail 
and the Pro’i’ineial Law shall be void to the extent of 
the repugnancy [sub-S. (1)]. Sub-S. (2) deals with 
a case where the Provincial Legislature may supersede 
a Federal Law on a matter in the concurrent list and 
how the Federal Legislature may again supersede the 
Provincial Legislation on such a matter. If the Pro- 
vincial Law has been reserved for the consideration of 
the Governor-General or for the signification of his 
Majesty’s pleasure and has received such assent the 
Provincial Law shall prevail but the Federal Legislature 
may enact further legislation in regard to such law 
after having secured the previous sanction of the 
Governor-General in his d.iseretion. In case of a re- 
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pugnaney between a Federal Law extending to a state 
and any law of that state, the Federal Law passed be- 
fore or after the law of the state, shall prevail and th.e 
law of the state shall be void to the extent of that re- 
pugnancy. In eases of overlapping between a subject- 
matter falling within the Federal and Provincial lists, 
the subject will be deemed to be exclusively Federal so 
far as the overlapping is concerned; the same is the 
ease where there is an overlapping between the Federal 
and the concurrent lists. Where there is an overlap- 
ping between the concurrent list and Provincial list the 
concurrent list shall prevail. The Provincial list is 
fully operative therefore only to the extent it does not 
come into conflict with the Federal or concurrent lists . 

12. Ss. 292 to 300 of the Act provide for certain 
legal matters affecting the operation of the Act and the 
enunciation of some fundamental rights governing the 
application of the Act. S. 292 provides that the law , 
existing prior to the commencement of part III of the 
Act shall continue in force in British India subject to 
the other provisions of the Act, till altered, amended 
or repealed by a competent legislature or authority 
and S . 293 for the adaptation of existing Indian Laws 
to bring them, in conformity wnth the provisions of the 
Act. S. 294 defines the extent to which powers hither- 
to exercised in the States by the Crown under the 
Foreign Jurisdiction Act continue or are replaced by 
powers exercised on behalf of the Federation . S . 295 
deals in general with the powers of pardon. The 
Governor-General in Hs discretion is empowered to 
suspend, remit or commute sentences of death in cases 
in which the Governor-General in Council exercised such 
powers before the commencement of part III of the Act 
but no authority outside a Province shall have such 
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power. The right of His. Majesty (or of the Governor- 
General hy virtue of delegation) to grant pardons, re- 
prieves, respites or remissions of punishment is 
in no way affected by the Act. S. 296 enables the 
Governor to establish tribunais dealing with revenue 
matters and provides for payment of salaries and 
allov-ances to the members of the tril.'unal. '“b 29"^ 
deals with prohibition of restrietioms on internal trade 
of the country. The entries in the Provincial Legis- 
lauve list relating to trade and eommerce or to the 
production, supiily and distribution of eommonities do 
not entitle the Provincial Legislature or the Govern- 
ment to pass laws or take executive action prohibiting 
or restricting the entry into or export from the 
Province of goods of any class or empower it to impose 
an\ tax, cess, toll or due which is discriminatory 
betsveen goods of one locality and those of another and 
any such law passed is declared void. The object of 
the piovision is to keep up the economic unity of 
British India and to preserve freedom of Inter-Pro- 
vincial trade. Legislation under similar heads has 
created a conflict of opinion as regards its validity in 
the C'oloniesS and the better view would appear to be 
that while real restrictions on interstate Commerce are 
discouraged, preventive measures to ward off famine or 
disease are supported as being infra vires. S. 298 
contains a partial declaration of Fundamental rights 
mostly drawn from Queen Victoria’s Proclamation to 
the effect that race, religion, birth, descent or colour 
shall not render ineligible any one to hold anv office 
under the Crown in India. Exception is made to pro- 


20 Com.L,.R. .54; JaMea 
I9:i6 A .C . 578 ^ Omnmm.roe.cim of Anrrfrma, 
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vide foi' laws like the Punjab and Bundelkhand Land 
Alienation Acts, laws of pre-emption, etc. S. 299 is 
perhaps one of the most important provisions as it 
deals vdth the right to expropriation under the Act. 
It is first laid down that none shall be deprived of his 
property in British India except by authority of law. 
Neither the Federal nor the Provincial Legislature can 
pass laws enabling the compulsory acquisition of any 
land, or any commercial or industrial undertaking for 
public purposes without a provision for payment of 
compensation therefor or fixing principles on the basis 
of which it ought to he paid. The previous sanction 
of the Governor-General in his discretion or of the 
Governor in his discretion is made essential for the 
introduction of any legislation for the transference of 
any land or any rights therein to public ownership or 
the modification of rights therein including rights or 
privileges in respect of land revenue, so that the said 
authorities may consider the awarding of eompensatioii 
to those whose interests are adversely affected or likely 
to he affected by such legislation such as Zemiiidar.s, 
Jagirdars, Inamdars and Talulidars, etc. The Instru- 
ment of Instructions to the Governor accordingly 
directs the Governor to reserve and to refuse to assent 
to a Bill altering the character of the Permanent Settle- 
ment. The alteration to come within the language of 
the instruction should be a substantial one and not 
merely a legislation which only imposes greater lia- 
bilities on the.Zamindar or Inamdar than prior to the 
Act. S. 300 protects interference on the part of the 
executive authority of the B’ederation or a Province 
wdth grants, or confirmation of titles, rights or pri- 
vileges in respect of land or land revenue prior to 1870 
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and the pensions in force except as provided in the 
section . 

13. Doctrine of Immunity not applicable to India. — 
The general principles governing the Interpreta- 
tion of Constitution Acts, specially Federation Acts, 
have already been enumerated in an earlier chapter. 
It has only to be stated that those rules and decisicns 
of the Canadian and Australian Courts may be referred 
to as useful guides where the language of the Act is 
not clear or is ambiguous, if they are not inconsistent 
with the general scheme of the Act and are not opj)osed 
to its language and spirit. One thing alone may be 
stated that the rule of implied prohibition or the 
Doctrine of Immunity of Instrumentalities is not appli- 
cable in the interpretation of the Indian Constitution. 
The doctrine was originally formulated by Marshall, C. 
J., of the United States of America who observed in 
Me. CuUoclc V. Maryland,^ that the power to tax 
implied the power to destroy and the power to destroy 
might defeat and render useless the power to create 
and there was therefore a plain repugnance in confer- 
ring power on one G-overnment to control the consti- 
tutional measures of another. The power of each 
Government was thus to be restricted so as not to 
impair the independence of the other and an implied 
prohibition against the states taxing the agencies by 
which the Federal Government carried on its functions 
and vice versa was to be assumed. The doctrine was 
restricted in later years strictly to governmental func- 
tions and was held inapplicable to trading operations 
even in the United States and Australia and was defi- 
nitely given up in. ioto in Australia in 1920 in Amal- 

' '(4) 4 WlieatoB. 316 ' : ■ 
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gatnated Society of Engineers v. Adelaide Steamship 
Co., Ltd.,^ wMle in the case of Canada the Privy 
Conneil had always refused to read any such i*nle or 
doctidne into the construction of the British North 
America Act. In the Bank of Toronto v. Lambe, 
already referred to, Lord Hobhouse rejected the appli- 
cation of the doctrine to British North America *^et 
and the same applies to the India Act. Lord Hobhouse 
wlio delivered the judgment of the Privy Council after 
refcn-ring to the above doctrine and its application to the 
United States of Amei'ica, stated his grounds for refusing 
; to apply the doctrine to Canada . ‘ ‘It is quite possible ’ ' , 

said his Lordship, “to argue from the one ease to 
the other. Their Lordships have to construe the express 
words of an Act of Parliament which makes an elaborate 
distribution of the whole field of legislative authority 
between two legislative bodies and at the same time 
provides for the federated provinces a carefully balanced 
constitution under which no one of the party can pass 
laws for if self except under the control of the Governor- 
General. And the question they have to answer is 
whether the one body or the other has power to make 
a given law. If they find on the due construction of 
the Act a legislative power falls within S. 92, it would 
be quite wrong of them to deny its existence because 
by some possibility it may be abused, or may limit the 
? range which otherwise would be open to the Dominion 

Parliament”. In a subsequent case, A. O. of Alberta 
I y. A. G. of Canada,^ their Lordships had occasion to 

I explain the above case as relating mainly to two con- 

tentions advanced before their Lordships, vis., (1) that 

(5) fl920) 2S C.L.E. 329. 

I (6) 1939 P.C. 43. ' . 
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the taxation therein was not taxation within the Pro- 
vince and (ii) and that the tax was not a direct tax 
and that it was never suggested thht the Quebec Act 
imposing the tax was in any way calculated to encroach 
upon matters exclusively assigned to the Dominion. In 
the later Privy Council case above named however, the 
Provinces aimed mainly at Banks including Savings 
Banks which under S. 91 of the Canadian Act were within 
the exclusive legislative authority of the Dominion and 
the Alberta legislation was accordingly held to be ultra 
vires. While thus the legislatures can each act within 
their own sphere without being subjected to any hmita- 
tions that may be prescribed by any doctrine such as 
the Doctrine of Implied Prohibition, it is not open to 
the Provincial Legislature to impair or, ‘sterilize’ the 
status and essential capacities of a company incorporat- 
ed under a statute passed by a Dominion Legislature.’' 

Federal Coinrt The Federal Court is constitut- 
ed under the Act to determine disputes arising in the con- 
struction or interpretation of the Act. It has original, ap- 
pellate, revisional and miscellaneous jurisdiction . S . 204 
confers exclusive original jurisdiction in any dispute bet- 
ween the Federation, the Provinces, and any of the Feder- 
ated States, on questions of fact or law on which the exist- 
ence or extent of a legal right under the Act depends, 
subject to certain limitations in the case of disputes to 
which a state is a party. A legal right is one recog- 
nised by law and capable of being enforced by the 
state. Legal recognition and legal protection are its 
attributes and enforceability in a Court of law is not 
a necessary ingredient of its definition. Thus the mere 

(7) John Deere Flow Co. r, Wharton^ (1921) 2 A.O. 91; Great 
West SudSleryi Co. y. The King, (1915) 330;, G. for Manitoba 

v. A. G, for Canada, (1920) A.O, 260. 
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fact that under the Government of India Act 1919 the 
Provincial Governments were subordinate to the Central 
Government and could only have made a representa- 
tion to the Governor-General in Council or the Secretary 
of Slate in regard to the infraction of the Devolution 
Eules framed under that Act was insufficient to deny 
the Provincial Governments the possession of ‘a legal 
right’ as against the Central Government within the 
meaning of S. 204 of the constitution Act. [Vide ob- 
servations of Sulaiman, J. , in 1939 P. C . 58 at 66. ] An 
action in regard to a legal right might be barred but 
the right itself may not be extinguished and a person 
who had a right could avail |iimself of a remedy given 
by a statute enacted subsequent to the accrual of the 
right . ® Again what exactly is the interest that a party 
to a dispute under S. 204 should have to enable the 
Federal Court to assume jurisdiction may not be cap- 
able of definition but in most cases it would be easily 
ascertainable. Wliere the United Provinces denied the 
validity of S. 106 of the Cantonm,ents Act (1924) and 
the Governor-General affirmed it, the latter was held 
to have sufficient interest within the meaning of the 
section notwithstanding that the Province could have 
sued the Cantonment Board direct and the dispute was 
accordingly held to be justiciable by the Federal Court. 
[Vide United Provinces V. Governor-General V] In its 
original jurisdiction the Federal Court can only pass a 
declaratory judgment. The fact that the Judgment 
that can be passed is only declaratory does not make 
it the less binding on the parties or the local bodies 
subordinate to it. As the learned Chief Justice put it 

(8) T7ie Alexander, (1841) 1 W.Bob. 288=;: (1841) .166 E.E. 580. 

(9) United Pvovmees v. Governor^Genemlf (1939) F.C, 58= (1939) 
II M.L.J, Sup, 1. 



in the above ease (1939 F.C. 58) it would be greatly 
surprising if a snbordinate body disregarded a pro- 
nouncement of a Federal Court and much more so if 
the Central Government did not take the necessary 
steps to make such subordinate bodies obey the law 
as laid down by that Court. [S^ee the observations of 
Gwyer, C . J., in 1939 F.C. 58 at 65 . Section 205 lays 
down the appellate powers of the Federation in apjoeals 
from, High Courts in the Provinces and S. 207 in appeals 
from High Court in Federated States aiid S. 206 
deals with power of the Federal Legislature to enlarge 
its appellate jinisdietion . An appeal lies to the 
.Federal Court from every judgment decree or final 
order of a High Court. In deciding what is a final 
order one should look to the substance of the matter 
and not merely its form. A Federal Court can in the 
exercise of its appellate powers not only allow or dis- 
miss an appeal presented before it but also remit a 
case to the High Court vdth a declaration directing 
that in place of the judgment or decree of the High Court 
may be substituted, its o«ni judgment, decree or order 
and can’ take notice of subsequent events or tbe state of 
law obtaining at the time of the hearing of the appeal 
by the Federal Court including any legislation lawfully 
passed subsequent to the order of the High Court 
appealed against, thus possessing the same powers that 
are enjoyed by the Courts subordinate to it under 
S. 107 and Or. *41, R. 33 of the Civil Procedure Code.« 
A certificate of the High Court that the ease involves 
a substantial question of law as to the interpretation 
of the Act or any order in Council made thereunder 

(10) See also. Mohert .Fischer v. f^ecretary of Slate for India, 
(1898) 22 M. 270 at 280 (P-C.). 

. (11) Shyama Kmt v. Pam (1989) F.C. 74 at 77. 
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under S. 205 (1) of Ihe Act is a condition precedent 
to the exercise of jurisdiction by the Federal Court, and 
Sub-section (2) comes into operation only when such a. 
certificate is granted. The Federal Court has no in- 
herent jurisdiction to grant special leave to appeal nor 
can it extend its appellate or revisional jurisdiction over 
other Courts by exercise of such inherent power. 
When once the certificate is granted, the matter is at 
large and the appellant is not restricted in arguing the 
appeal to the constitutional issue alone but he can put 
forward any ground on which he could have appealed 
to the Privy Council without special leave if no such 
certificate had been granted and on any other ground 
with the leave of the Federal Court. The Federal 
Court however in the absence of special reasons would 
not be justified in going into the whole evidence in a 
case.^ 2 a appeal is filed after obtaining a 

certificate under S . 205 no direct appeal lies to His 
Majesty in Council with or without special leave. A 
litigant however, who apart from, the pro\’isions of 
S. 205 has a right of appeal to the Privy Council is 
not deprived of his right by the refusal of the High 
Court to grant the Certificate.^® The Federal Legis- 
lature may provide for appeals from the High Court 
to the Federal Court without such a certificate in civil 
cases whose subject-matter is not less than Rs. 50,000 
or such other sum not less than Rs. 15,000 in value 
as may be provided by it and in civil cases where The 
Federal Court gives special leave to appeal . The legis- 
lation, howetmr, can be passed only after the previous 

(12) LalcJipatram v. Behari Led Mislr mid others, 1939 P.C. 42. 

(12-a) Ter Yaradacliariar, in Hori Mam Singh v, Binperor, 1939 

P.C. 43 (A.I.E.) at p. 55=:(1939) It, M.L, J. Snp. 23. 

(13) Basupafhi Bharati v- Secretary of State and another, (1938) 
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sanction of tlie Governor-General is obtained and 
a]ppeals to^ the Privy Council with or without special 
leave be abolished in whole or in part after such 
legislation comes to be passed . ( S . 206) . The General 

language employed in conferring appellate powers on 
the Federal Court leads to the reasonable inference that 
it has Criminal appellate jurisdiction as well. The 
word ‘judgment’ in the words ‘judgment, decree or 
final order’ in S. 205 is comprehensive enough to in- 
clude the judgment pronounced in a criminal case. A 
reference to S. 366 and other like sections in the 
Criminal Procedure Code, Cl . 41 of the Letters 

Patent of the Chartered High Courts, as well as the 
language of S. 210 (2) and the contrast in language 
between the wording of S . 205 and S . 206 which refers 
to ‘Civil’ cases lends strength to that view. Vide 
observations of Sir VaradacJiariar, J . in Mori Bam 
Sing V. Enipe'rorA^ The appeal arose out of a remand 
order of the High Court of Lahore sending the criminal 
appeal back to the Sessions Judge who originally tried 
it and Justice Sir Sulaiman expressed the opinion that 
the appeal was incompetent as the remand order of the 
High Court could not be regarded as a final order 
within the meaning of S. 205 (1) of the Government 
of India Act, 1935. The learned Chief Justice Sir 
Maurice Gwyer, however, concurred with the view ex- 
pressed by Sir Taradaehariar, J. holding that to hold 
, otherwise would be to place a narrow interpretation on 
the language of that section and it would be ‘surpris- 
ing’ to deny jurisdiction in appeals from ‘Criminal 
Courts’ where ‘many of the greatest constitutional 
questions of the past have been determined’. The 
' advisory jurisdiction of the Federal Court comes into 
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play whenever the Governor-General refers to it a 
question of law of public importance which has arisen 
or is likely to arise (S. 213). Where a special refer- 
ence relates to an Act of the Provincial Legislature 
and the Advocate-General of India cheUenges its vali- 
dity, the onus is upon him in the first instance to state 
the facts and arguments and authorities pointing out the 
ultra vires character of the Act or any of its provisions 
impugned and it would then be for the Advocate-General 
for the Province to put forward his ease on behalf of the 
Province by stating any further facts' that may be 
necessary and meeting the argument of the Advocate- 
General for India. The reverse procedure has to 
be adopted if the Provinces challenge the validity of an 
Act of the Central or the Federal Legislature.^®. In a 
ease where an appellant challenges a Provincial Law as 
being repugnant to an existing Indian Law, the onus of 
showing the repugnancy and its extent lies on the party 
attacking its validity. The presumption is in favour 
of the validity of a legislation and an attempt should 
always be made by the interpreter to reconcile the con- 
flict if possible and to examine whether the two pieces 
of legislation in apparent conflict cannot operate in two 
different fields without encroachment on each other. 
The Federal Court may direct notice not only to the Pro- 
vince actually concerned but to the others who may 
have a contingent interest in the matter referred to the 
Federal Court. The Federal Court discharges other 
miscellaneous functions also under various sections of 
the Act such as the appointment of an arbitrator under 
S. 124, Cl. 4, determination of the extent of the Exe- 

(.15) Ter Siilaiman, J. in Ms Order dated 23— 6 — 193S in C.P, 
Motor Spirit and Lubricants Taxation Act, 1 F.L.J.j p. 16 (at p. 17). 

(16) .Ter Sulaimanj J. in Shyamnlcant v. Bambhajan, 1939 F.C. 74 
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eulive aiitliority exercisable by a Federated State, as- 
sisting Commissions appointed for Settlement of Water 
Disputes by Governor-General [S. 131 (4)], hearing 
appeals from Rulers of States dissatisfied with the levy 
of an excessive Corporation tax under S. 139 (3), 
hearing appeals against decisions of the Railway Trilyu- 
nal on questions of law under S. 196 (4) and so on. 
S. 208 provides for appeals to the Privy Council from 
the decisions of the Federal Court passed in its origi- 
nal jurisdiction without any leave in specified eases 
and in other eases with the leave of the Federal Court 
or of His Majesty in Council. The Federal Court has 
to administer the law of the Provinces, of the States 
and the Federal and International Law as determined 
by itself. The judgments of the Court being purely 
declaratory the execution thereof is left to the lower 
Courts. The Federal Court has not been granted ex- 
pressly any power to issue writs of habeus corpus and 
though S. 215 empowers the Federal Legislature to 
make provision for conferring ancillary powei's on the 
Federal Court it is doubtful whether such a powervdll 
be deemed to be one that enables the Court to ‘more 
effectively exercise the jurisdiction conferred upon it by 
or under the Act’. A large part of the work of the 
Federal Court will thus lie in defining and delimiting the 
sphere of each legislature in regard to the legislation 
of each subject and to determine in what cases the 
Legislative acts are ultra vires and of no effect . This 
brings us to a consideration of the Doctrine of ultra 
vires and its application in the interpretation of the 
Indian Statutes. The doctrine and its application will 

be discussed in the next chapter. 

-- - ' — — . — — — 

(17) For a detained exposition of justiciable disputes under the O-ov- 
, eminent of India Act in regard to the Federal Court (1938) 11 M, 

■ L.J. Journal portion comnieneing at pages 3;, 53 and 135. 


OHAPTBE III. 

Doctrin'e of Ultra. Vires. 

1. Ultra Vires and Illegality Distinguished . — Ultra 
vires literally means ‘beyond power’. It refers to acts 
beyond the competency of the person doing them. Juris- 
diction is general in its connotation and is the power to 
take cognizance in accordance to law and determine 
questions so taken cognizance of and to execute the 
decision passed as a consequence of that determination, 
while vltra vires refers to acts done by persons exer- 
cising powers either by virtue of a statute or otherwise, 
which are beyond the powers they possess. ^ Jurisdic- 
tion in no way depends upon the regular exercise of it 
or the passing of a right decision; for a Court has 
jurisdiction to decide rightly as well as wrongly, the 
remedy in the latter case being an appeal against the 
erroneous decision. Where jurisdiction is absolutely 
wanting, the act done would be a nullity and nothing 
can cure it. Illegality includes ultra vires but is not 
the same thing as ultra vires. They represent two 
distinct ideas. The former refers to the attribute 
which, makes an act committed, itself illegal while ultra 
vires refers to the legal power to do the act. An act 
done by a body may be ultra vires in the sense that it is 
beyond the powers of that body but may not be illegal 
as it may not contravene the provisions of any law. By 
the word ‘illegal’ is meant an act which is wrongful 

(1) Law o.f ultra vires in British India by S. B, Das, T. L. L. 1903,. 



(2) , T,L.L. Law of nltT^a mres, p. 33, 

(3) OsumuTi Yam Mwna Y,: jSfana Ofbri Aita, 1930. P.C, 260. 
(i) T. L: L* Law of ultra mre$, p. 47. 


either on account of a statutory prohibition, or as one 
opposed to public policy or as one vitiated by fraud, 
coercion, undue influence or the like. It has no refer 
ence to the legal power of a person to do an act. 
vires on the other hand primarily refers to 'the over- 
stepping or exceeding the legal powers of the doer. 
The doctrine has generally reference only to bodies or 
persons whose powers are limited either by statute or 
otherwise. The doctrine originally grew up in con- 
nection with corporations and joint-stock companies 
and was gradually extended in course of time to other 
bodies. It is a creature of judge-made law, and was 
originally founded on grounds of public ‘policy and the 
exigencies of commerce. An Act may be extra vires of 
the directors of a corporation but intra vires of the 
company .2 Where an act is done contrary to an Act 
and objection is taken to the Act itself, it is a misuse 
of the term to call the act of a party to a proceeding, 
ultra vires. It is the Ordinance or the Act that is 
ultra vires and not the act of the party .3 

2. Primary aaid Secondary sense of the word. — ^An Act 
may be within the powers of a company but beyond 
the powers of the directors exercising the power on its 
behalf. This distinction is sometimes refemed to as 
the primary and secondary meaning of the term tiUra 
vires. ^ As Mr. Das points out “whereas ultra vires 
in the primary sense has regard to the rights or powers 
of the corporation, what is ultra vires in the secondary 
sense has regard to the rights or powers of the indivi- 
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dual persons who happen to be its members for the time 
being. The corporation is in the eye of the law, an 
entity quite distinct from the corporators. The rights 
and interests of the corporation are not identical with 

the rights and interests of the corporators it may 

happen that an act which is within the potential powers 
of a corporation is not Avithin its actual powers and 
that it can exercise its potential powers^ in no other way 
than by overriding the rights of one or more of the 
corporators. Such, an act is not absolutely ultra vires 
the corporation, for it has the potential power to do it; 
yet it is vltra vires in as much as it ought not to so 
exercise its powers as to prejudice the rights of any of 
its individual members without the consent of the 
latter.” In the primary sense ultra vires would be a 
valid defence that could be set up without any limita- 
tion or qualification by all parties and in the secondary 
sense it can be set up only by those members whose 
rights are affected by an act of the majority and sub- 
ject to non- waiver of their rights by those members. 
There can be no waiver in the first case; in the second, 
waiver may operate to validate the transaction in re- 
gard to those who have waived their objection to the 
transaction. The formalities to be observed by cor- 
porations may be discretionary, directory or manda- 
tory .5 Imperative formalities are those that form the 
essence of the transaction and the non-observance of 
which makes the transaction nuU and void and of no 
effect.® Directory formalities are such as do not affect 
the validity of the transaction as such and do not affect 
the rights of third parties dealing with the corporation 

(5) T. L. L. Law of ultra mres, p. ,54. 

: (6) lUd., p. 60. 



width and construction of new streets’, accordingly 


(7) Walter Case: of Meafk^ etc,, 3 De. G* and Sin 149 at 
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in good faith. Parties who ratify or acquiesce in the 
omission of such a formality are estopped from ques- 
tioning any claim arising out of the transaction. The 
ratification, however, shortld not be a fraud on the 
corporation. As examples of directory formalities 
may be mentioned those dealing with internal manage- 
ment, e.g., the presence of a certain number of directors 
to make the quorum. The absence of a formality 
however, affects a transaction only to the extent of the 
formality failed to be observed. In, cases where a cor- 
poration systematically neglects the mandatory forma- 
lities enjoined by law or otherwise, even the informal 
transactions will be upheld by Courts, for in such cases 
as the Vice Chancellor put it, ‘there must be taken to 
have been a universal assent, as it seems to be to dis- 
regard its provisions.’’^ An act which is ultra vires 
in the primary or the absolute sense cannot be ratified 
but an act which is ultra vires only in a seeondai’y sense 
can always be ratified, i.e., acts which are ultra vires of 
the officials or directors of a corporation but not those 
which are ultra vires of the corporation itself. The 
principle of ultra vires often comes into play in the en- 
forcing of by-laws which are local laws or regulations 
made by public bodies like municipalities or local boards 
or by corporations or societies formed for commercial 
and other purposes, railway companies, etc. The power 
1. conferred under the by-laws should be construed strict- 
u; ly in conformity with the provisions of the statute, or 
:= the other authority conferring the power. A rule em- 
■ r powering the making of by-laws relating to ‘the level, 
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does not empower the framing of a by-law enabling the 
pulling down of any new or existing buildings.® Mere 
interference with private property as such does not 
make a by-law ultra vires but it would be so, if a power 
given to control or govern a trade or commerce is em- 
ployed to prohibit it altogether. To make a rule ultra 
vires it is not enough that it could not be made under 
the provision of law under which it purports to be made. 
It would be enough if the power can be found in some 
other section than the one quoted.® 

3. By-Laws and ultra vires. — Craies in his Statute 
Law enumerates five grounds on which by-laws can be 
challenged as ultra vires: 

(1) That they are not made, sanctioned and pub- 
lished in the manner prescribed in the statute authoris- 
ing the same; 

(2) As being repugnant generally to the laws of 
the country where they are to operate by making that 
unlawful which the general law says is lawful or vice 
versa; 

(3) That they are repugnant to the specific statute 
under which they are made; 

(4) On the ground of uncertainty; 

(5) On the ground of unreasonableness.^® The 
by-laws should be construed fairly but should not effect 
a restraint on the ordinary rights of subjects, including 
their right to trade more than the Legislature expressly 
intends to do. The restriction should not only not 
exceed the limits set to it by the Legislature 

(8) Brown r. EolyheaS Local Board, (1862) 32 L.J. 25. 

(9') Secretary of State v. Apparao and mother, 1924 M, 92. 

(10) Craies, Statute Law, Fourth Edilioii (193^6), p. 272. 
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but should under no circumstances be extended to 
other trades ^ not contemplated by the original statute. 
In democratic countries where ample precautions are 
taken to see that the by-laws are passed after ample 
opjoortunity is given for their criticism, the Courts 
would be reluctant to interfere with the enforcement of 
the same on the ground of their unreasonableness. In 
Krme V. Johnson/^ Eussell, C. J., stated his view in 
regard to this matter thus, “when the Court is called 
upon to consider the by-laws of public representative 
bodies clothed with sample authority accompanied by 
checks and safeguards which I have mentioned the 
consideration of such by-laws ought to be approached 
from a different stand point. They ought to be support- 
ed if possible. They ought to be, as has been said 
‘benevolently interpreted’ and credit ought to be given 
to those who have to administer them that thev will be 
reasonably administered.” The same learned Judge 
pointed out that they could be invalidated on the ground 
of unreasonableness only if they were unequal in their 
operation between different classes, ‘manifestly unjust, 
if they involved such oppressive or gratuitous inter- 
ference with the rights of those subject to them as could 
find no justification in the minds of reasonable men’ 
but not merely because some Judges might consider 
t at they go farther than is prudent or necessary or 
convenient in their view. Of course, due regard is 
always had to the fact that a local body is best fitted to 
judge as to whether a particular rule is required in the 
area under its control or no and a Court would not in 
the absence of compeffing reasons undertake to. deterl 
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mine whether it would have been more wiser and more 
prudent to make the by-law less stringent or whether 
it would have itself passed more reasonable by-laws. 

What is reasonable and what is not, is in several 
eases a matter of opinion and Courts of law should be 
very slow and cautious in interfering with the authority 
of a local body or pronouncing its by-laws unreasona- 
ble.i2 

4. Colonial Legislatures and ultra vires. — The follow- 
ing propositions enunciated by H. A. Street in his 
work on Doctrine of Ultra vires neatly summarise the 
principles of ultra vires as applied to Colonial Legisla- 
tures and to a large extent are applicable to the Indian 
Legislatures as well. 

(i) ‘Colonial Legislatures have whatever powers 
are incidental or ancillary to powers conferred by their 
constitution’; 

{ii) ‘Powers of legislation are confined within 
the local limits of a colonial jurisdiction’; 

{Hi) ‘A Colonial Legislature may delegate its 
powers, but not so as to efface itself’; 

{iv) ‘Where the valid and invalid portions of a 
colonial statute cannot be separated, the whole statute, 
is ultra vires’-, 

{v) ‘An ultra vires colonial statute may be rati- 
fied by the Imperial Legislature’; 

{vi) ‘An idtra vires statute cannot be validated 
by acquiescence but an acquiescing party may be estop- 
ped from questioning it’; 

(12) Fer Mobammad Ismail, J., in Mewa Earn v. If. Jf. Foardu 
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(vii) ‘A Legislature may plead the ultra vires 
character of its own statute’; 

{viii) ‘A colonial Legislaiture has every power 
not expressly denied to it and consistent with its non- 
sovereign character ’ ; 

(ix) ‘A Legislature is not boiuid to exercise its 
•powers -with discretion’; 

(a;) ‘A Legislature may bar an action for resti- 
tution arising out of its own ultra vires statute’; 

(xi) ‘A Legislature may be able to protect itself 
against vUra vires acts by taking power to consult th.e 
Courts before hand’; 

(xii) ‘The Courts will presume that legislation 
was intended to be intra vires and also reasonable’; 

(xiii) ‘Implied powers will be negatived by ex- 
press powers’; 

(xiv) ‘In judging the validity of a transaction, 
the substance is more important than the foi-m’.^® 

4. (a) Acts may be ultra vires only partially. — ^If 

the invalid part of a statute is separate and- distinct 
from the valid parts thereof and if both are not inextri- 
cably connected it is only the former that would be ultra 
vires and not the latter: vide The King v. The Common- 
wealth Gotirf of Conciliation.'^^ The test laid down in the 
above case was to examine whether the statute with the 
invalid portions omitted would be substantially differ- 
ent as to the subject-matter dealt with by the remaining 


(13) Vide propositions 181 to 196 in a Treatise on the .l>oetrine of 
ultra vires bj H, A, Street ( 1930 ), Sweet and Maxwell, Part YTT, Gi. II, 
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statute from wli,at it would be with the omitted parts 
forming part of it. If it is so, the whole Act would be 
ultra vires. In other words, where there is an indis- 
soluble and indivisible scheme for the attainment of 
an object contemplated by the Legislature, an inde- 
pendent clause in that Act cannot be separated from 
the rest and the whole Act would be ultra vires. As 
was pointed out In re Initiative and Referendum Acfl^ 
where the offending iirovisions are inter-woven into an 
Act and are not severable, the whole Act is ultra ■vires.'^^ 
The above principle was referred to with, approval by 
Sulaiman, J., in Sliyamahant v. Ravibhajan.'^’^ In an- 
other case the Calcutta High Court while holding that 
the Gazette notification under S. 1 (3) of the Assain 
Court of Wards Amendment Act (1937) published on 
12th. January, 1938, to the effect that the said Act would 
commence not at a subsequent date but from a prior 
date, viz., 6th November, 1937, was ultra vires, also held 
that the whole notification need not be rejected but the 
same could be severed and it was bad only so far as it 
related to the period between 5— 11— -1937 and 11—1— 
1938 (both inclusive) and was good as to the subse- 
quent i^eriod.is 

4. (b) mtra vires and Eepugmncy. — It has already 
been pointed out that under S. 107 of the Government 
of India Act, 1935, in the ease of legislation passed in 
regard to a subject on the concurrent list the Provincial 


(15) A.I.S. 1919P.C. 145=1919P.C. 935=88 L.J.P.0. 142 (P.C.). 

(16) See also Attorney-General for British Columbia v. Attorney- 

General for Canada, A.I.R. 1937 P.C. 93=:168 I.C, 10=1937 A.C 377 
=106 L.J. P*G. 64 (P;C.). , 

(17) 1939 P.O. 74 at 84. ' ; 

(18) G, jP. Stewart v. Brojendra Kishore^ 1939 G. 6284 
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Legislation would be void for repugnancy to the extent 
it is in conflict with any Federal Law or any existing 
Indian law. In such, cases it may not be necessary fox 
a whole Act or a wdiole section being declared invalid 
but it is only that much of it which is actually repug- 
nant that would be void. There is competency to 
enact but the legislation is invalid to the limited extent 
it is in conflict with the other legislation referred to 
therein. In such cases the rule to be followed has 
already been stated. As was pointed out in Kutner v. 
PUlips unless the two Acts are so repugnant to each 
other that effect cannot be given to both at the same 
time or there is a necessary inconsistency in the two 
Acts standing together the law would not presume a 
repeal by implication. There must be an actual colli- 
sion by the operation of two legislatures over the same 
field. In such cases the fact that it is possible to obey 
both law's is not necessarily a test of their inconsistency 
as statutes may not merely impose duties but confer 
rights and one statute might take awmy a right confer- 
i*ed by another statute in wdiieh ease they w'ould be 
clearly inconsistent. The true test to determine whe- 
ther one law is repugnant to anothei" is to see w'hether . 
the dominant law has expressly or impliedly evinced its 
intention to cover the whole field and a subordinate law' 
in the same field is opposed thereto, in wdiieh, ease the 
lattei' would be inoperative. The question in each ease 
depends on the language employed.^^ lu the cases 
arising under S. 100 of the Act, however, which pres- 
cribes the exclusive legislative sphere of the Federation 
and, the Provinces and refers to cases of ovelapping, 

(19) (1891) 2 Q.B. 267=60 L.J.Q.B. 605=64 L.T, 628. 'i 

(20) Per Narsing .Eaij P- Stewart v. Srojondra Kislmey 

1939 0. 628; ■ 
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there is no competency at all for one Legislature to 
legislate on subjects assigned eselusively to the other 
Legislature and any such, legislation passed contrary 
to the terms of that section would be wholly ultra vires. 

5. Effect of Imperial Statutes 'on India. — ^It is neces- 
sary to determine in the first instance the effect 
of Imperial Statutes on India and to consider what 
exactly are the powers of the Indian Legislature for a 
correct ascertainment of whether any Act passed by 
such Indian Legislature or any of its provisions is ultra 
vires of such legislature or no. 

6. Laws and usages of Natives untouched except by- 
specific Legislation. — India was neither conquered nor 
planted as a colony. It was a settlement originally 
made by a few foreigners for purposes of their trade, 
‘in a very populous and highly civilized country under 
the Grovernmeut of a powerful Mahomedan Ruler with 
wliose sovereignty the English Crown neither attempt- 
ed nor pretended to interfere for some centuries after- 
wards. The laws and usages of Eastern countries 
where Christianity does not prevail are so at variance 
with all principles, feelings and habits of European 
Christians that they have usually been allowed by the 
weakness or the indulgence of the potentates of the 
countries to retain the use of their own laws, and their 
factories have for many pur>poses been treated as part 
of the territory of the sovereign from whose dominions 
they come. But the permission to use their own laws 
by European settlers does not extend these laws to 
natives within the same limits who remain to all intents 
and purposes subject of their own sovereign and to whom 
European laws and usages are as little suited as the 
laws of the Mahomedans and Hindus are suited to 
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Europeans ’.21 As was pointed out in tho same Privy 
Council case the Crown might by express enactment 
alter the laws of the country and till it is so done the 
laws of the natives remain unchanged. The question 
therefore whether British statutes are applicable to 
British subjects, depends on the question whether the 
British law h,as been introduced into that parr of the 
country and to see whether it is capable of enforcement 
amongst such people without working out injustice. 
The general introduction of British Law in the Piesi- 
dency Towns does not of itself bind the native subjects 
unless it is appropriate to the condition of things.®® It 
was held on the above principles that the law against 
Bigamy or of Maintenance and Champerty, the law in- 
capacitating aliens from holding property, the Sunday 
Observance Act and the law prohibiting marriage with 
a deceased wife’s sister, were not enforeible in India 
as specific laws*. 

7. Powers of the Indian Legislatures. — So far as the 
powers of the Indian Legislature are concerned, 
Lord Selbourne expressed himself dms: ‘‘The Indian 
Legislature has powers expressly limited by the Act of 
the Imperial Parliament which created it and it can of 
course do nothing beyond the limits which circumscribe 
these powers. But where acting within these limits 
it is not in any sense an agent or delegate of the 
Imperial Parliament but has, and was intended to have 
plenary powers of legislation, as large and of the same 


(21) Ilbert, Government of India; see also Advocate- General v. 
Soonomoyee Damij 9 M-I.A. 387. 

(22) JSam Coomar Codndoo v. Ckander Kantoo Moolch^rjea^ 1908 
Jj.R. 35 I. A. 48. 

^Oraies; Stattite XaWr ' 
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nature, as those of the Paiiiament itself. The estab- 
lished Courts of justice, when a question arises whether 
the prescribed limits have been exceeded must of 
necessity determine that question; and the only way in 
which they can properly do so, is by looking to the terms 
of the instrument, by which affirmatively, the legisla- 
tive powers were created and by which negatively they 
are restricted. If what has been done is legislation 
withii) the general scope of the affirmative words which 
give the power and if it violates no express condition 
or restriction by which that power is limited (in wliich 
category would of course be included any Act of the 
Imperial Parliament at variance with it) it is not for 
any Court of Justice to inquire further, or to enlarge 
constructively those conditions and restrictions”. 

8. Eestrictions on Legislative powers.-^The restric- 
tions on the legislative iiowers of an Indian Legis- 
lature are provided for in Chapter II of Part V of the 
Government of India Act, 1935. The first restriction 
is that no Act of the Indian Legislature can affect the 
power of Parliament to legislate for British India. The 
Government of India Act does not contain a power to 
alter the Indian constitution which can be done only by 
the British Parliament. 8ub-S. (5) of S. 6 of the Act 
lays down a restriction on the powers of Parliament to 
legislate for matters mentioned in the second schedule 
attached to each Instrument of Accession. The amend- 
ment of the said provisions except where they are 
accepted by the Euler of a state by a supplementary 
instriunent shall not be construed as extending to func- 
tions exerciseable by His Majesty or the Federal 
authority in relation to a State. So far as the Indian 
Legislatures are concerned neither the Federal nor the 
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Provincial Legislature can legislate in matters affect- 
ing the sovereignty or dominion or suzerainty of the 
Crown in any part of India, tlie British ^Nationality or 
the Army Act or the Air Force Act or the iSfaval Disci- 
pline Act or the Law of Prize and Prize Courts. It 
cannot likewise amend the provisions of the Govern- 
ment of India Act or Orders in Council or rules made 
thereunder by the Secretary of State or the Governor- 
General or the Governor in their discretion or in the 
exercise of their individual judgment or pass any rule 
or law in any way derogating from the prerogative of 
His Majesty to grant special leave to appeal from any 
Court subject only to any express permission granted 
under the Government of India Act itself. As 
regards the powers of the Indian Legislatures 
to affect the jurisdiction of the High Courts there was 
some difference of opinion prior to the Government of 
India Act, 1935. Thus under the Government of India 
Act, 1915 an attempt was made to deal with the separate 
matters that were to form the subject of legislation by 
the Central and the Provincial Legislatures. A list of 
subjects to be legislated upon by the Ceutral Legislature 
was mentioned in S. 65 and the provisions of Schedule 
5 and S. 131 (3) and for the local Legislatures provi- 
sion was made in S. 79. These were retained in the Act 
of 1919, a consolidating Act and S. 79 became jDart of 
S. 80-A. It was found necessary, however, to make a 
more elaborate division of the subjects than could he 
embodied in the Act itself and consequently S. 45-A was 
added to the Act providing for rules classifying the 
subjects into Central and Provincial. These rules 
contained a provision under which, the Provincial 
Legislature could with the previous sanction of the 
Governor-General pass laws affecting the jurisdiction 
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and powers of the High Cotirt. In Masoon Ali Khan 
V. AU Ahmad Klum^^ a Bench of the Allahabad High 
Court held that the Local Legislature had such power 
derived from the Government of India Act, 1919, the 
Letters Patent (S. 44), or the Civil Procedure Code. In 
a more recent Pull Bench case of the Calcutta High 
Court aiising under the earlier Government of India 
Act, 1915, Narasing Das v. Ghogemull^^ the above de- 
cision was dissented from and it was held that the 
Bengal Agriculturist Debtors’ Act (VII of 1936) pur- 
porting to limit th,e jurisdiction of the High Court in its 
original jurisdiction clearly affected the jurisdiction con- 
ferred under S. 106 of the Government of India Act, 
1915 and was therefore ultra vires of the powers of the 
Bengal Provincial Legislature notwithstanding the fact 
that sanction had been accorded thereto by the Gover- 
nor-General under S. 80-A (3) of the Government of 
India Act. Under the Government of India Act, 1935, 
the Federal and Provincial Legislatures have vide 
powers to legislate in matters relating to jurisdiction, 
powers and authority of all Courts in British India 
except the Federal Court, and of all the Courts in the 
Province respectively {Gf. Sch. VII, List I, Item 53; 
List 11, Items 1 and 2 and List III, item 15) and Fe- 
deral or the Provincial Legislature would if so minded 
be able to deprive the High Courts of much of their 
jurisdiction and to transfer it to Courts of inferor juris- 
diction. To safeguard the position of the High Courts 
the Instruments of Instruction issued to the Governors 
and the Governor-General contain directions that Bills 
derogating from the powers of the High Court should 

(24) 1939 Cal. 436 (P.B.). - . 
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be reserved for the consideration of the Governor- 
General and for the signification of His Majesty’s 
pleasure. S. 224, suh-S. (2) takes away the jurisdiction 
of the High Court to question any judgment of an in- 
ferior Court not otherwise subject to appeal or revision 
and subject to the same the powers of the High Court 
existing before the eommencement of Part III of the 
Act (relating to the Governor’s Provinces) continue to 
be in force as mentioned in S. 223. 

9. Spheres of Legislative Activity. — Subject to the 
above limitations, the Federal Legislature can legislate 
for matters provided in the exclusive Federal list and 
the Provincial Legislature for those mentioned in the 
exclusive Provincial List and any Act passed by the 
one Legislature invading the province of the other 
would be ultra vires. The validity of legislation as 
regards matters mentioned in the concurrent list de- 
pends upon the fulfilment of the conditions laid down 
in S. 107 of the Act which deals with the repugnance 
between the Federal and Provincial Legislation in the 
concurrent field and which legislation is to prevail 
under the circumstances referred to therein. 
No general test applicable to all eases can be laid 
down to determine when a Provincial enactment in- 
directly interfering in some degree with the powers of 
the Federation is or is not idtra vires and each case has 
to be determined with reference to the facts of that 
ease.25 As their Lordships of the Privy Council put 


(25) John Deere Plow Co., DtS. y. Wharton, 1.914 .P.C. 174=1915 
A.C. 330=34 L.J. P.G. 64=112 L.T. 183=31 T.L.E. 35 (P.C.); 

Great West SaSdlery Co. v. The King, 1921 P.O. 148= (1921) 2 A.C. 
•91i=90-L: J. P.C. 102 (P.O.); quoted with app;oval in 1939 P.C. 53 at 
56; see also Won Colliery Co. of B. 0-, Lig. v. Bryden, (1899) A.C. 
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it in 1939 F.O. 53 (A.I.R.) admitting that a test 
applicable to every case of overlapping powers 
specified in Ss. 91 and 92 is more than elusive, 
yet it is often comparatively easy to determine 
that a particular piece of legislation is an encroachment 
on a forbidden territory. In the first place the whole 
scheme for distribution of powers as laid down in the 
Constitution Act should be considered and if a given 
subject-matter falls clearly within any class of subjects 
it cannot be treated as covered by any other class. For 
the latter purpose all the lists of categories should 
be compared to ascertain under which head rather than 
another a particular subject pnwa /acie falls. "Where 
a question of difficulty arises the effect of the legislation 
has to be considered and for the said purpose either 
IDublic general knowledge of which the Court can take 
judicial notice or other evidence throwing light on the 
matter may be taken advantage of, such as the Acts of 
Legislature already operating in the country or the 
legislative history of a province whose enactment is in 
question. The object or purpose of the Act may have 
then to be examined keeping in mind that it is not com- 
petent for the Federation or a Province to carry out 
an object beyond its powers or trespass on the exclu- 
sive powers of the other in the guise of exercise of its 
ovm powers.! The intention to be gathered is, how- 
ever, of the ‘incorporeal entity’, the Legislature, and not 
tlie speeches of individual members which have little or 
no effidential weight. Nor has the interpreting Court 
any concern with the wisdom of the Legislature whose 
enactment is attacked. It was held in the above Privy 


(1) A.-G, for Ontario v. Beciproeal Inmrers, (1924) A.C. 328. 
See In re Insurance Act of Canaita^ (1932) A. C. 41'=:101 L. 3". P. G, 
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Council case that while normally speaking it would be 
improper to link the question of idtra- vires with the 
possible serious consequences of excessive taxation, it 
might have to be taken into account ■where it amounts 
to a prohibitive levy.i*® 

10. Illustrations.- — few illustrations from decided 
case both before and after the passing of the 
Grovernment of India Act, 1935 ■would be of great help 
in appreciating the actual application of the principles 
of interpretation already stated in actual judicial 
practice in the Indian Courts. 

11. Ser'nce in India at the pleasure of the Crown — 
Effect of Rules under the Government of India Acts.— One 
set of eases that has called for frequent inter- 
pretation of the Government of India Act both by the 
Privy Council and tlie High Courts is in regard to the 
right of the Cro^wn to dismiss its officers. S. 96-B of 
the Government of India Act, 19102 deals with this 
matter. The question that has often cropped nji for 
consideration is what exactly is the effect of the rules 
framed under S. 96-B of that Act and wiiether tliey 
confer a right upon a servant of the Crown to sue tlie 
Secretary of State representing the Oro-svn for damages 
for wrongful dismissal or for reinstatement in the 
office from which he happens to he dismissed or for 
other reliefs. Their Lordships of the Privy Council 
in two recent eases negatived the claim of the officers 
of Government to relief under the proffisions of the 
Government of India Act, 1919. In the first ease® a 

(1-a) See observations of Lorcl Chancellor Maugham in 1939 F.C. 
53 at 58. 

(2) C/. S. 176 of the Government of Imlia Act, 1935. 

(3) Venhata Mao v. Bcefetanj of Stafe for In(}la in ConndK (1937) 

1 M. h. J. 529 (P,a). , . 
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reader in tlie Government Press, Madras was suspected 
of being connected with the leakage of some pleader- 
ship examination papers and was directed to vindicate 
his character in a Court of law which he did hy getting 
an ex parte decree for damages in a Civil Court against 
the person who was responsible for the trouble but 
before he got the judgment he was dismissed from ser- 
vice. The second case^ related to a sub-inspector of 
Police in the Madras Presidency who was at first made 
to retire on an invalid pension and after he received 
his pension for three months was dismissed from ser- 
vice and his pension put an end to. The question that 
arose for consideration in both eases was w-hether 
there was a cause of action against the Secretary of 
State — which, their Lordships answered in an empliatic 
negative, notwithstanding the fact that in both cases 
their Lordships found there was a flagrant violation of 
the rules framed under the Act regulating the appoint- 
ment and control of officers in Civil Ser\uce in India 
and the opening words in S. 96-B ‘subject to the pro- 
visions of this Act and the I'ules made thereunder’. In 
the first case their Loi’dships found there was ‘a serious 
and complete failure to adhere to important and indeed 
fundamental rules’ and that ‘mistakes of a serious kind 
have been done which call for redress’ and in the other 
the whole procedure adopted was found to be a mere 
nullity but their Lordships felt unable to interfere 
except by remarking that they trusted that the execu- 
tive Government in whose pleasure lay the responsibility 
of giving redress, would give it and that there was both 
time and opportunity for appropriate relief being 
granted by the Government in the eases they had to 

(4) Rangaelmn v. Secretary of State, (19^7) 1 M.L.J. 515 (P.C.). 
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decide. Their Lordships reiterated the general posi- 
tion that the servants of the Crown hold their oflSce at 
the pleasure of the Crown^ except in cases where it is 
specifically provided otherwise.^ If any public ser- 
vant deemed himself aggrieved, his appropriate remedy 
lay not in a law suit but by an appeal of an official or 
political Mud. The rules and regulations are merely 
directions given by the Crown for general guidance and 
do not constitute a contract between the Crown and its 
servants. It was too ‘far reaching and artificial’ to 
suggest that there would be a special kind of employ- 
ment during pleasure but Avith an added contractual 
term that the rule were to be observed. The rules make 
careful provision for redress of grievances by admini- 
strative process but confer no right of action against 
the Secretary of State as representing the CroAvn. They 
contain an assurance that the tenure of office though at 
pleasure Avill not be subject to “capricious or arbitrary 
action” but AAill be regulated by rule. Their Lordships 
pointed out that supreme care should be taken to carry 
out the assurance and the verj fact that the Covern- 
ment is the ultimate determining body east a heavy res- 
ponsibility on them of strictly adhering to the rules and 
making tte right of appeal provided therein a real and 
substantial one and to make proper redress if real 
wrong is done. "What applied to employment applied 
also to failure to employ ; no action aa^s sustainable for 
a breach of promise to re-employ With reference to 
S. 32 of the Act their Lordships of the Privy Council 
did not assent to the view taken by the High Court that 

(6) Shenton v. Smith, (1895) A.C. 229. 

(6) GoiOd V. Stvart, (1896) A.C. 575. 

(7) KHshnaji Nilkant Tifkatr v. Secretary of State, 1937 B. 449. 
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it in any way barred or limited the right of action 
against the Government which would otherwise be en- 
forceable against it and remarked that if their Lord- 
ships did not find in the two eases cited above that the 
plaintiffs’ services were terminable at pleasure, they 
would not be prepared to say that the remedy by suit 
would not be available to the plantiffs as that section 
was mainly directed to penalties and procedure and did 
not relate to a right of action. The English Common 
law rules that the King can do no wrong or that he can- 
not be sued in his own Courts did not apply in India 
where the Grown has submitted itself by statute, 
through its character as the successor to the East India 
Company to certain remedies and had constituted the 
Secretary of State for India in Council as a corporate 
body to represent it for being sued in respect of those 
remedies.® S. 65 of the Government of India Act, 1868 
and S. 32 of the Act of 1919 placed the Secretary of State 
in a position quite different from that of the Crown 
under the Common Law of England. S. 32 of the Act 
of 1919 preserved and re-enacted that all individuals in 
India were as against the Crown ‘as the successor in 
Government of East India Company’ to be able as a 
matter of jurisdiction in the Crown’s own Courts to sue 
the Crown through its established representative thje 
Secretary of State in all those classes of cases in which 
the East India Company might have been sued in 1858. 
In all such cases it is the character of the suit and not 
whether it would have succeeded that determines the 
question of their maintainability. 


(8) Secreiary of State v. J.C. Maurice, XQZ7 E. 89 {B.'B.) .See aho 
Krishna) ji NMant Fitk&r v. Secretary of Sstaite, 19B7 B. 449. 
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In a recent case the Federal Court had to consider 
the ^apparent’ conflict between the provisions of 8. 84 
(2) of the G-overnment of India Act, 1919 (which in 
term.s Tirovides that nothing in that Act or in any rule 
made tliereunder should be construed as in any way 
diminishing' the powers of the Indian Legislature as 
laid down in S. 65 of that Act) and those of 8. 129-A 
which lay.s down that rules made by the Governor-Gene- 
ral in Council with the sanction of the Secretary of 
State in Council shall not be subject to repeal or altera- 
tion by the Indian Legislature) and whether an Act 
passed by the Central Legislature in regard to the 
crediting of fines in the Criminal Courts of a province 
was ultra vires of the Central Legislature. In answer- 
ing the question in the negative, their Lordships of the 
Fedora! Court pointed out that the Devolution Eules 
of 1920 were really subordinate to the legislative power 
of the Indian Legislature and could not override the 
latter. It was pointed out that S. 65 of the Act con- 
fers on the Indian Legislature a general power to legis- 
late for all 'persons, all Courts and all places and things 
in British India and S. 84 (2) further enacted that 
nothing in the Government of India Act or in any rule 
made thereunder should be construed as diminishing in 
any respect the powers of the Indian Legislature as laid 
down in that section and further that the validity of 
any. Act ot the Indian Legislatui’e should not be ojoen 
to question in any legal proceedings on the ground that 
it affected a provincial subject. The learned Chief 
Justice held S. 129-A had reference to legislation pur- 
porting specifically to repeal, alter or amend, the Devo- 
tion Eules and not to legislation which was ^merely in- 
consistent’ with such, rules and which could be said to 
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repeal them only by implication. ‘Indeed,’ said his 
Lordship, ‘if any other interpretation were adopted, 
the whole purpose of S. 84 (2) would have been defeated 
for that enactment was designed to make the new dis- 
tribution of powers between the centre and the provinces 
an administrative and domestic arrangement only.^ The 
Provincial Governments and the Legislatures, though 
they obtained a much greater measure of freedom than 
they had enjoyed hitherto were not entirely free from 
Central Control and the Central Legislature still re- 
tained by virtue of S. 84 (2) of the Act the power to 
legislate for the whole of British India. 

12. Indian Decisions on the Government of India Act, 
1935. — Other illustrations may be given to indicate the 
spirit in which the Government of India Act, 1935, 
is administered. In Ttdasi Charan Qosivaniy v. M. 
Adzul IluqueP Lort Williams, J., held that a Governor 
appointed under the older Act of 1919 could function 
as such after the new Act had come into force though 
not appointed under the same with a Commission under 
Boyal Sign Manual as required under the new Act, as 
S. 321 of the 1935 Act recited clearly that appointment 
prior to the new Act had the same eifect as one to a 
corresponding office under the new Act. His Lord- 
ship held the section was not happily worded and the 
words “without prejudice” created some difficulty but 
any other construction than the one placed by his Lord- 
ship would make the section self-contradictory. On 
similar ground a Full Bench of the Allahabad High 
Court held that the mere fact that a High Court Judge 


(9) Unife/J Provinces v. Qovernor-Gmerar in . Council, 1939 F.C, 
i5S at {)2.' Per 'Gwjer^ C.J* ■' ’ 'V 
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has been made permanent after the passing ef the 
G-overnment of India Act of 1935 (in this case the order 
was passed previous to the Act but to come into effect 
after the Act had come into operation) did not necessi- 
tate his taMng of a fresh oath of allegiance where he 
had taken the oath at the time he assumed office prior 
to the coming into force of the Act and S. 223 of the 
Act gave the same powers to the High Court Judges 
after the Act as they had before the Act Aras passed. 
"Where the Chief Justice of a High Court dies, the 
office does not die with him but remains vacant till it is 
filled up but such a vacancy shall not affect the Amlidity 
or the due constitution of the High Court though under 
01. (1) of S. 220 of the Government of India Act, 1935, 
a High Court should consist of a Chief Justice and 
other Judges. A vacancy so far from implying aboli- 
tion of office implies its existence and so long as the 
office exists, the constitution remains unbroken and 
unehanged.i2 The Local Legislature of the United 
Provinces could not make laws affecting lands outside 
its limits notwithstanding that the previous sanction of 
the Governor-General had been obtained and hence a 
suit on usufructuary mortgage comprising territories 
in United Provinces as well as Delhi was not maintain- 
ble in the United Provinces Courts.i^ A ministry 
chosen from the elected representatives of the people 
and empowered within the prescribed limits to direct 
the executive policy of the Government can in no sense 
be called a body of officers subordinate to the Govern- 

V (11) Kimsmgh cmdl others v. ^ai Si%g md others, 1937 All. 588— “ 
1937 All. li.J*. 840 (F.B.). 

(IS) Mmperor Y, Soh^ai Koeri and another , 1938 Pat. 550, 

, (13) JBCaji Sheik VaUd Ftidm v. Makmkd and another, 1938 
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ment.i^ A member of the subordinate medical service 
in charge of a grant-in-aid dispensary is a ‘servant of 
the Crown’ (which means the same thing as a ‘servant 
of the Queen’ as defined in the Indian Penal Code) as 
Crown services include subordinate services as well as 
superior services. ‘Affairs of a province’ in S. 270 of 
the Act apply not merely to the executive G-overnment 
of the province but also local Self-Government within 
the province and Crown servants lent to local bodies 
can be said to be concerned with the affairs of a pro- 
vince as opposed to affairs of the Central Government.is 
An appeal is a continuation of proceedings in the lower 
Court within the meaning of sub-S. (2) of S. 179 and 
hence where a suit is pending at the commencement of 
the Act of 1935 the only respondent to be added is the 
Secretary of State and a province cannot be added as 
a party to the proceedings.^® The right to a writ of 
certiorari can be taken away only by express legislation 
passed by an appropriate legislature such as S. 106 of 
the Government of India Act, 1916 and in all other eases 
the Government of India Act, 1935, preserves all powers 
of a High Court that it possessed before the passing of 
the Act.^"^ An exception is made in matters of revenue 
by statute.!® A recent Full Bench decision of the 
Madras High Court has held overruling the earlier 
Full Bench decision in 45 Mad. 922 that the Common law 
prerogative writ or habeas corpus has been taken away 
in cases covered by 8. 491 of the Criminal Procedure 

(14) I)hirendra7iath and another y. Mmperor^ 1938 C. 721. 

(lo) S. 1). Maratlic v. JPan^umng Naraycm Joshi, 1938 Bom. 419. 

(16) Lahore Mec^ric Supply Company j Secretary of State , 

1938 Laii. 585. 

(17) B. S. M^irty v. Mi VaSapalli and. others, 1937 M. 660. 

(18) Thyagaraja v. Collector , MoSras, 1936 M. 398. 
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Code by Acts of Indian Legislature passed in 1875 and 
in subsequent years and that the powers of the Supreme 
Courts were cut down by express legislation. The 
Eules 2 and 2-A of the Madras High Court, Appellate 
Side Eules, requiring matters under S. 491, Or.P.Oode, 
to go before a Bench of the High Court are intra vires 
and the same apply to a case of a prerogative writ on 
the assumption that the right to the same exists. A 
single Judge of the High Court cannot accordingly pass 
an order under S. 491 directing a writ of liaheas corpus 
to be issued. The legislative power exercised by the 
G-overnor-General in enacting in the Criminal Proce- 
dure Code of 1875 onwards provisions withdra\ving 
the power of issuing such a writ from the powers of 
the High Court in no way offends the proviso to 
S. 22 of the Indian Councils Act, 1861, which prohibits 
the Governor-General in Council from making laws 
affecting any part of the unwritten laws of the consti- 
tution of the United Kingdom whereon may depend in 
any degree the allegiance of any person to the Crown.i® 
The Government of India Act contains no provisions 
requiring the Governor to consult the Ministers before 
performing executive acts. The Instrument of 
Instructions no doubt assumes that the Governor would 
consult the Ministers but he is not legally bound to do 
so and the remedy on the part of the Ministers for an 
unconstitutional act on the part of the Governor is not 
any legal action but lies in their resignation if they con- 
sider that the unconstitutional act is of such importance 
as, to require such a step.^ A Court cannot take into 

(19) District Magistrate, Trivandrum v. K. C. Mammon Mappillai 

arvd others, 1939 M. 120=1938 M.W.N. 1289 (E.B.). , 

(20) la re 8. 8. BatHwdla, 1988 M. 758. 
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aeeoimt the principles of a political party and declare 
an offence punishable under the existing law not so 
punishable because it does not contravene the princi- 
ples of the political party in power at any particular 
time.21 A sanction of the Governor-Q-eneral in Coun- 
cil under 8. 67 (2) (b) of the Government of India Act 
for the introduction of a Bill Go regulate the marriage 
of children amongst Hindus’ is not rendered inadequate 
by the Select Committee recasting the Bill by changing 
the method of restraining such marriages and making 
the measure applicable to all classes and communities, 
nor does the Act ultimately passed become ultra vires 
on account of fresh sanction not being obtained on 
account of the two new features introduced, vis., intro- 
duction of a penal provision and applicability of the 
measure to non-Hindus as well, especially where the 
ease in point related to the Hindus. It was pointed out 
that so far as Hindus at least were concerned there was 
no substantial difference between the objects of the Bill 
as originally framed and the Act as ultimately passed, 
the imposition of a civil liability in the one case or of a 
penalty in the other being immaterial so far as S. 67 
(2) (&) was concerned. There was for some time a 
difference of opinion as to whether the Child Marriage 
Eestraint Act above referred to applied to offences 
under that Act committed outside British India^® but 
the same has been set at rest by the Amending Act 
(Vn of 1938). The Hindu Women’s Eights to Pro- 
perty Act (XVIII of 1937) is not invalid on account of 
the assent of the Governor-General thereto having been 
obtained only on 14 — 4 — 1937 after the Government of 

(21) In re S. 8. BatUwala, 1939 M. 758 at 763. 

(22) See Ndrayan Mudxilagiri v. Emperor, 1935 Bom, 437=59 Bom. 

745; Breeramamurthy y. Bangampctlcalu, (19Z7) 1 , 388. 
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India Act, 1935 had eonae into force (on 1 — 4 — 1937) as 
the old Legislature which had already passed the Bill 
before the eommeneement of the Act was continued by 
S. 317 of the Act but the opinion has been expressed 
that the subsequent Amending Act passed after the 
coming into operation of Part III of the Act is invalid 
as ‘intestacy and succession’ as regards agricultural 
lands are in the provincial sphere and require provin- 
cial legislation to validate any measure regarding the 
same.^ Wliere the competition was between excise 
duties mentioned in the Federal list and a sales tax in 
the provincial list of the Government of India Act 1935, 
the Federal Court took into consideration the previous 
legislative practice that obtained under the Govern- 
ment of India Act, 1919, which confined excise 
duties to cases of production and manufacture 
of such goods and to those payable by such manu- 
facturer or producer on the issue of excisable goods 
from the place of manufacture or production and the 
Oxford Bictionary meaning of the word ‘excise’, itself 
taken from Encyclopaedia Britannica- as meaning ‘a 
duty charged on home goods either in the process of their 
manufacture or before their sale to home customers’ 
and held that the Provincial Legislature was competent 
to legislate for a sales tax of 5 per cent, on the sale of 
motor spirits and lubricants and did not in any way 


(23) See para. 50 at page So of Mayne^s Ekicl% Latv (Tenth Edi- 
tion) by Srijut S. Srinivasa Iyengar. Tlie real question, however is 
whether the imdoubted power of the Federal Legislature to legislate 
generally on matters relating to ‘intestacy and succession save as re- 
gards agricultural land^ Under item 7 of the concurrent list is in any 
way cut down or taken away by the s|>eeihc right of the Provinces 
under Item 21 of the Provincial List to legislate in regard to the ‘devo- 
lution of agricultural laind^ more especially when the measure in ques- 
tion does mo-t purport to afreet ‘agricultural lands’ in particular and 
when both the. imnetioaol vritMiai their ■ respective spheres’: 
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encroaeli upon the powei’s of taxation of the Central 
G-overnmeiit. His Lordship, Sir Maurice G-wyer, C.J., 
found in this case that most of the Dictionary meanings 
relied upon before his Lordship were drawn from 
Blackstone and were wholly incorrect and inapplicable 
to India. His Lordship ultimately held it would he 
strange indeed if the Central Government had the 
exclusive power to tax retail sales even if the tax is 
confined to goods produced or manufactured in India 
when the provinces have an exclusive power to make 
laws with respect to trade and commerce and with res- 
pect to the production supply and distribution of goods 
within the province. The Central Province and Bexar 
Sales of Motor Spirit and Lubricants Taxation Act 
was accordingly not ultra vires of the Legislature of 
Central Provinces and Berar.24 Justice Sir Shah 
Sulaiman held that if the authority to legislate is clear 
the Act should not be held to be invalid merely because 
it may be feared that the authprity may be abused in 
future.25 Justice Jayakar responded to the appeal 
made to his Lordship that the interpretation of Item 48 
of List II should be so made as to give it, ‘a content 
sufficiently extensive for the growdng needs of the pro- 
vinces’ and that Provincial Autonomy would be ‘un- 
meaningful and empty’ unless fortified by adequate 
sources of revenue, by remarking that whatever may be 
the value of such an appeal in a judicial decision, His 
Lordship personally appreciated it and felt the inter- 
pretation put by the Court in the case was sufficiently 
practical as to leave a large source of revenue in the 
provinces without making any inroads on the centre.^ 

<24) In re C. P. Motor Sfrit Aot, .1939 F.O. 1 (A.I.E.). 

(25) ma., at 30. 


406 THE ISTTEEPRETATION OP INDIAH STATUTES. [cHAP. 

The provisions of S. 16 of the Bihar Money- 
Lenders Act (III of 1938) read with S. 17 of the same 
Act were held to be void as they enjoined the Court to 
fix the value of properties put up for sale and insert 
the same in the sale proclamation and to sell the pro- 
perties for a price not lower than the one so fixed and 
they were repugnant to the proviso to Order 21, Rule 
66 of the Civil Procedure Code (as amended by the 
Patna High Court under its rule-making power) which 
forbade the insertion of the estimated value of my pro- 
perty by the Court in the sale proclamation but directed 
instead that a statement should be appended to the 
valuation, if any given by the parties that it could not 
be vouched as correct by the Court. The Act was 
Provincial Legislation on a subject in the concurrent 
list repugnant to the provisions of an ‘Existing Indian 
Law’, the Civil Procedure Code in this ease. The two 
provisions were so contradictory that they could not 
stand together and S. 107 rendered the provincial legis- 
lation void, as the only method by which it could be 
rendered valid, viz., the securing of the assent of th^ 
Governor-General or of His Majesty, etc., was not 
adopted in this case.^ Since the above decision was 
passed the Behar Legislature has repealed provisions 
of the Bihar Money-Lenders Act (III of 1938) 
including Ss. 16 and 17 thereof and substantially re- 
enacted them in the Bihar Money-Lenders (Regulation 
of Transactions) Act, (VII of 1939) an Act which 
was reserved for the consideration of His Excellency 
the Governor-General and which had actually received 
His, Excellency’s assent on 15 — 4 — 1939 and had come 


(2) Viswamth Namyan Singh v. Mariha/r Gir, 1939 Pat. 90=19 Pat. 
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into force on 3 — 5 — 1939. The Federal Court had thus 
no occasion to decide the validity or otherwise of the 
earlier Act of 1938 in Shfomahant v. Bamhliajan,^ 
though the same point was raised before it for determi- 
nation by that Court. A Full Bench of the same High 
Court held that S. 11 of the same Act (Bihar Money- 
Lenders Act) was repugnant to the earlier existing law, 
vis., S. 2 of the Usury Laws Repeal Act (1855) under 
S. 107 (1) of the G-overnment of India Act and was like- 
wise void. S. 11 of the Bihar Act provides that a Court 
shall not grant a decree towards interest of an amount 
equal to more than the principal whereas the Usury 
Laws Repeal Act directs that the interest shall be ad- 
judged or decreed by the Court- according to the agree- 
ment between the parties and the latter being the pre- 
vailing law at the date the Government of India Act was 
passed in regard to a matter relating to contracts, which 
occurs in the concurrent list and the sanction of the 
Governor-General not having been obtained in this 
case also the Provincial Legislation so far as S. 11 was 
concerned was void and of no effect.^ The objection 
was not on the ground that the Provincial Legislature 
had no power to pass the legislation — ^for it clearly fell 
under the head of money-lending under Provincial List 
— but on the ground that it offended S. 107 which pro- 
vides for cases of overlapping and repugnancy. The 
powers of the Provincial Legislature under the Govern- 
ment of India Act were restricted in two ways, vis., {i) 
by limiting them and making them subject to the powers 

(3) 1939 F. C. 74 (A.I.E.) ; In 1940 F.O. 1 (A.I.E.) and in 
<1940) F.C. 3 (A.I.E.) the vaHdity of. Act VII of 1939 -n-as affirmed. 

<4) Sadamnd JJia v. Aman Khan, 1939 P. 55i=1938 Pat.W.N. 913 
= 20 ’ Pat.L.T. 1 (P.B.); also (1940) P. C.. 1 (A.I.R.) where the 
validity or otherwise o.f S. 11 of the Act of 1938 was felt unnecessary 
to decide. 
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of the Federal Legislature notwithstanding the exeln- 
sive powers granted to the said Legislature under List 
II and (ii) by making provision for wh,at legislation is 
to prevail in cases of actual conflict in any one field, thus 
supplementing S. 100 by S. 107 in resolving a conflict 
between the two Legislatures. Their Lordships in the 
above case discouraged the extensive reference to 
Canadian, eases decided by their Lordships of the 
Privy Council on the construction of Ss. 91 and 92 of 
the British North America Act especially on the doc- 
trine of the ‘general’ and the ‘special’ and of ‘the occu- 
pied field’ as there were vital differences between the 
two constitutions. Under the Canadian constitution ex- 
clusive powers are granted to the Provincial Legislature 
in regard to matters specified in S. 92 and while con- 
ferring full power on the Dominions with reference to 
matters specified in S. 91, the constitution leaves resi- 
dual power in the Dominion Parliament under the 
head of ‘peace, order and good Government’ of Canada, 
which is wholly absent in the Indian Act. Under the 
Indian Act again, powers are given both exclusively and 
concurrently which is not the ease with the Canadian 
constitution. As was pointed out by Justice Manohar 
Lall in the above case it was not as though the Provin- 
cial Legislature was deprived of the power conferred 
on it (by the inclusion of money-lending in the provin- 
cial Hst) because the power can always be exercised by 
adopting the method pointed out in B. 107, sub-S. (2) 

“ by obtaining the assent of the Governor-General or of 
His Majesty beforehand. In a Full Bench case of the 
Madras High Court® the position was somewhat differ- 

(5) Mal3^l Nagarat'iMm v. Juvmcla Seshayya, (1939) 1 M.L.J. 272 
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ent. The question th,at fell to be considered was 
whether the Madras Agriculturists’ Relief Act (IV of 
1938) providing for the scaling down of debts and 
interest was ultra vires of the powers of the Madras 
Provincial Legislature as being repugnant to the pro- 
visions of the Negotiable Instr u ments Act, 1881, the 
Usurious Loans Act, 1918 and the provisions of Hindu 
Law imposing a pious obligation on the part of a Hindu 
son to discharge his father’s debts lawfully contracted 
and the liability of a member of a joint family to *pay the 
debt contracted by the manager from out of his share 
of the family properties. The Federal Legislature is 
given exclusive power to legislate on ‘cheques, bills of 
exchange, promissory notes, etc.,’ under para. 28 of the 
Federal Legislative list whjle the Provincial Legisla- 
ture is given exclusive power to legislate in regard to 
‘Agriculture’ under para. 20, ‘land’ under para. 21 and 
‘mone 3 ’'-lending and money-lenders’ under para. 27 of 
the provincial list while para. 10 of the concurrent list 
deals with contracts other than those relating to ‘agri- 
cultural land’. The contention advanced was tliat the 
Madras Act cuts down the payment of the full amount 
othervdse payable under a pronote and was accordingly 
bej'ond the powers of a Provincial Legislature. In 
holding the Act to be vntra vires their Lordships held 
that the Madras Act was in effect designed for the re- 
lief of Agricultural indebtedness and came clearly 
within the spheres of ‘agriculture’ and ‘money-lending’, 
subjects exclusively reserved for the Provincial Legis- 
lature and that the power to deal with money-lending 
carries with it a power to limit the amount to be reco- 
vered by the money-lender and that the Act in no way 
effects the negotiation of a negotiable instrument or the 
liability of the maker or the endorser but only reduces 
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the liability in a case -where the maker or the endorser 
is an 'agriculturist’ and it could not be the intention of 
Parliament in conferring on the Federal Legislature a 
general power to legislate -on negotiable instruments to 
cut down the power of the Provincial Legislature to 
deal -with subjects within its esclusive control. The 
Madras Agriculturists’ Belief Act was in substance 
within the powers of th,e Madras Legislature and the 
likelihood of its operating to reduce the liability on con- 
tracts such as negotiable instrmnents cannot affect its 
validity. The conclusion of their Lordships was sup- 
ported on other grounds also. The indebtedness of 
agriculturists could be considered as falling within the 
subject of ‘contracts’ in the concurrent list so as to 
attract the operation of S. 107 of the Government of 
India Act and as the Act was reserved for the con- 
sideration of the Governor-General under S. 107 (2) 
and received his assent it was valid unless and until 
the Federal Legislature thought fit to legislate on the 
matter further after securing the previous sanction of 
the Governor-General. The arguments based on the 
Usurious Loans Act and Hindu Law were dismissed 
on the same ground. In a Lahore case it was held that 
a mere misdescription of the defendant as the ‘Secre- 
tary of State for India in Council’ when he ought to be 
described merely as ‘Secretary of State’ under the 
1935 Act W'as not fatal to the maintainability of the suit 
and the same could be amended at any time.® In a 
recent Pull Bench case of the Bombay High Court 
which dealt with the legality of the lew,- of the urban 
immovable property tax on properties in Bombay the 


(6) Mt, Amur Kaur y. Sedretarp of State y, 1939 L. 583 at 585. 
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objection taken by th,e Province of Bombay, tbe defen- 
dant in tbe case to the jurisdiction of the High Court 
of Bombay by reason of S. 226 of the G-overnment of 
India Act, 1935, was overruled on the ground that 
before the section could apply it was necessary to deter- 
mine that the tax challenged was legal and that to 
refuse jurisdiction to try the question would involve 
the dismissal of th,e suit without hearing a party. The 
learned Chief Justice, however, having found the Act 
levying the tax to be intra vires of the Provincial Legis- 
lature of Bombay held that the further question whe- 
ther the tax could be raised by the municipal authorities 
in the manner provided in the Act was a matter con- 
cerning revenue and the jurisdiction of the Court to 
determine the question was barred by S. 226 of the 
Government of India Act, 1935.7 


(7) Sir Byramjee Jeejeehhoy v. Frovmee of Bombay an3 others, 
1940 Bom. 65 (B.B.). Certifieat© under S. 205 of the Government of 
India Act was granted in tM<s ease and the inatter is. under appeal to 
the Bederal Court of India. 


APPENDIX A 

Interpretation Act, 1889. 

(52 and 53 Viet, c. 63).i 

Sections. 

Re- enactment of existing Rules. 

1. Rules as to gender and number. 

2. Application of penal Acts to bodies corporate. 

3. Meanings of “month/’ “land’’, and “oath’’ in Acts since 1850. 

4'7. Meanings in past Acts of “county/’ “'parish/'’ “county court/’ 

“sheriff clerk/’ etc. 

8. Sections to be substantive enactments. 

9. Acts to be publiic Acts. 

10. Aniendnient or repeal of Acts in same session. 

11. Repeal in Acts passed since 1850, of repealing enactments not 

to revive enactments repealed. 

New General Hides of Const r-uctio7i. 

12. Definition of “Lord Chancellor/’ and other official definitions in 

past and future Acts. 

13. Meaning of “High Court/’ “Summary Jurisdiction Acts/’ etc., and 

other judicial definitions in past and future Acts. 

14. Meaning of “rules of Court”. 

15. Meaning of “borough”. 

16. Meaning of “guardians” and “union”. 

17. Definitions of “parliamentary election,” “local government register 

of electors/’ etc. 

18. Geographical and colonial definitions in future Acts. 

19'22. Meaning of “person” and “financial year” in future Acts, and 
of “writing and statutory declaration” in past and future Acts. 
23. Definition of Lands Clauses Acts. 

24-27. Meaning of “Irish Valuation Acts/’ “ordinance map,” “service 
by x)ost/’ and committed for trial. 

28. Meanings of “sheriff” “felony,” and “'misdemeanour/’ in future 

Scottish Acts. 

29. Meaning of “county court in future Irish Acts. 

30. References to the Crown. 

31. Construction of Orders in Council, rules, bye-laws, etc. 

32* Construction of provisions as to exercise of powers and duties. 

33. O-ffenees under two or more laws. 

34. Measurement of distances. 

35- Citation of Acts. 

36. Meaning of “commencement” of Act. 


(1) Applied (except S. 5) to Church Assembly measures. See Interpre- 
tation Measure, 1925 (No. 1), S. I. ■ 
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BEenoNS. 

37. Exercise of statutory powers between passing and commencement 

of Act. 

38. Effect of repeal in future Acts. 

Siopplemental, 

39. Eetinitions of ‘‘A.ct^^ in this Act. 

40. Sa\’^Lhg for past Acts. 

41. Repeal of Acts. 

42. Gommeiicemeiit of this Act on January 1^, 1890. 

43. Short title. 


[ZOth August j 1889. 

52 and 53 Viet., c. 63. An act for consolidating enactments 
relating to the Construction of Acts of Parliament and for further 
shortening the Language used in Acts of Parliament. 

Be it enacted as follows : 

Re-enactment of existing Rules, 

1. (1) In this Act and in every Act passed after the year 

Buies to gender thousand eight hundred and fifty (2), 

and number. whether before or after the coimneneement 

of this Act, unless the contrary intention 

appears, — 

{a) words importing the masculine gender shall include 
females ; and 

(h) words in the singular shall include the plural, and 
words in the plural shall include the singular. 

(2) The same rules shaU be observed in the construction 
of every enactment relating to an offence punishable on indict- 
ment or on summary conviction, when the enactment is contained 
in an Act passed in or before the year one thousand eight hundred 
and fifty. 

2. (1) In the construction of every enactment relating to 

an offence punishable on indictment or on 
Application of penal Hiimmaiy conviction, whether contained in 
Acts to bo les corpo- passed before or after the com- 

mencement of this Act, the expression 
"'person’’ shal, unless the contrary intention appears, include a 
body corporate. 

(2) ‘Where under any Act, whether passed before or after 
the commencement of this Act, any forfeiture or penalty is pay- 
able to a party aggrieved, it shall be payable to a body corporate 
in every case where that body is the party aggrieved. 
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S. In every Act passed after the year one thousand eight 
^ hundred and hl’ty’^, whether before or 
^^‘land ’’ commencement of this Act^ the 

following expressions shall, unless the con- 
trary intention appears, have the meanings hereby respectively 
assigned to them ; nameiy, — 

The exiiression “month^^ shall mean calendar month; 

The exjiression 'Tand^' shall include messuages, tenements, 
and hereditaments, houses, and buildings of any tenure ; 

The expressions “oath” and “affidavit” shall, in the case of 
“Oath” persons for the time being allowed by law 

^ * to affirm or declare instead of swearing, 

include affirmation and declaration, and the expression “swear” 
shall, in the like case, include, affirm and declare. 

4. In every Act passed after the year one thousand eight 

„ hundred and fifty‘^ and before the coni- 

^ * mencemeiit of this Act the expression 

“county”' shall, unless the contrary intention appears, be con- 
strued as including a county of a city and a county of a town. 

5. In every Act passed after the year one thousand eight 

„ hundred and sixty-six, ^ whether before or 

after the commencement of this Act, the 
expression “parish” shall, unless the contrary intention appears, 
mean, as respects England and "Wales, a place for which a sepa- 
rate poor rate is or can he made, or for which a separate overseer 
is or can be appointed.* 

6. In this Act, and in every Act and order of council passed 

^ or made after the year one thousand eight 
coMeamvg of “couaty 

after the commencement of this Act, the 
expression “county court” shall, unless the contrary intention 
appears, mean as respects England and Wales a Court under the 
County Courts Act, 1888. 

(S) 1850 is the date of 13 Viet., c. 21, Lord Brougham^s Act, repealed 
by B. 41 of th:is Act, and re-enaeted by other sections, 

(3) 1866 is the date of the Poor Law Amendmeat Act, 1866, of which 

■ part of S. 18, deiiaing “parish” as ia this seetioa, is repealed by this Act. 

(4) Eepealed (except Loadoa) by Eatiag aad Taluatioa Act, 1925 
(e. 90), Ss. 69, 70, Seh. 8. 

■ ' (^ 1848 is the date of the passiag of the first Couaty Coarfs Act 

(e. 95). "'y./: ,, 


“Parish.” 



(6) See note (2)y supra. 
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7. In every Act relating to Scotland, 
Meaning of after tile coni- 
cierk,” etc., m Scotch ^ i , i . 

. mencement of this Act, unless the contrary 

intention appears— 

The expression ^^siieriff clerk^' shall include steward clerk ; 

The expressions '‘sliire,’' ‘kheriffdom,” and ^'coniity’^ shall 
inelnde any stewartry in Scotland. 

tetions to be sub- ^ Every section of an Act shall have 

stantive enactments. eiiect as a substantive enaetinent without 
introductory words. 

' 9 . 


ery Act passed after the year one thousand eight 
hundred and fifty, ^ whether before or 
after the eoinmencement of this Act, shall 
be a public Act and shall be judicially 
noticed as such, unless the contrary is expressly provided by 
the Act. 

10. Any Act may be 
amended, or repealed in the same session of 
Parliament. 


Acts to be public 
Acts. 


Repeal of Acts in 
same session. 


11 . 


Repeal of repealing 
Acts no revivor. 


(1) Where an Act passed after the year one 

eight hundred and fifty, ^ whether before 
or after the commencement of this 
repeals a repealing enactment, it shall not 
be construed as reviving any enactment previously repealed, 
unless words are added reviving that enactment. 

(2) Whei^e an Act passed after the year one thousand eigh 
hundred and fifty, whether before or after the commencement of 
this Act, repeals wholly or partially any former enactment and 
substitutes provisions for the enactment repealed, the repealed 
enactment shall remain in force until the substituted provisions 
come into operation. 

New General Rules of Constitute. 

12. In this Act, and in every other Act whether passed 
before or after the commencement of this 
Officmi definitions Act, the following expressions shall, unless 
in past and future contrary intention appears, have the 

meanings hereby respectively assigned tu 

them, namely : — 




(7) By the Board of Education Act,' 1899, (c. 33), S. 2, sub-S. (1), the 
Board of Education takes the place of the previotisiy ex'Bting’ EdueatiaTrt 
Department. ' f he provisions of sub-S. (if) are, therefore, rendered nugatory, 

(8) See Education (Scotland) Act, 1918. (c. 48), S. 30, 
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(1) The expression '‘'the Lord GJianceilor’' shall, except 

when used with reference to Ireland only, 
mean the Lord High Chancellor of G-reat 
Britain for the time being, and when used -with reference to 
Ireland only, shall mean the Lord Chancellor of Ireland for the 
time being. 

(2) The expression “the Treasury shall mean the Lord 
High Treasurer for the time being or the 


Commissioners for the time being of Her 


Treasury.” 
aHajesty’s Treasury. 

(3) The expression '''Seeretary of State'' shall mean one 
-Secretary of of Her Majesty's Principal Secretaries of 

State.” State for the time being. 

(4) The expression ''the Admiralty'" shall mean the Lord 

« Admiralty” High Admiral of the United Kingdom for 

the time being or the Commissioners for 
the time being for executing the office of Lord High Admiral of 
the United Kingdom. 

(5) The expression “the Privy Couneir’ shall, except wdien 

. used with reference to Ireland only, mean 

-Privy Council.” Lords and others for the time being of 

Pier Majesty’s Most Honourable Privy Council, and when used 
with reference to Ireland only, shall mean the Privy Council of 
Ireland for the time being. 

(6) The expression “the Education Department” shall 
mean the Lords of the Committee for the 
time being of the Privy Council appointed 
for Education.'^ 


“Education Depart 
Tnent.” 


(7) The expression “the Scottish Edneation Department” 
shall mean the Lords of the Committee for 
the time being of the Priw Cotineil 
appointed for Edneation in Scotland.® 

(8) The expression “the Board of Trade” shall mean the 
Lords of the Committee for the time being 
of the Privy Council appointed for the 

consideration of matters relating to trade and foreign plantations. 


^Bcottisb Education 
Department.” 


^^Board of Trade.” 
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^^OMef Secretary. 


“Postmaster 
■Tal.',' ■ . 


Gene- 


(9) The expression '‘Lord Lieutenant/^ when used with 
“Lord Lieutenant.” reference to Ireland, shall mean the Lord 

Lieutenant of Ireland or other Chief 
Governors or Governor of Ireland for the time being. 

(10) The expression "Chief Secretary/^ when used with 
reference to Ireland, shall mean the Chief 
Secretary to the Lord Lieutenant for the 

time being. 

(11) The expression "Postmaster- 
General'’ shall mean Her Majesty's Post- 
master-General for the time being. 

(12) The expression "Commissioners of Woods" or "Com- 

missioners of Woods and Forests" shall 
“Commissioners of mean the Commissioners of Her Majesty's 
Woods and Forests.” Woods/Porests, and Land Eevenues for 
the time being.® 

(13) The expression "Commissioners of Works" shall mean 
the Commissioners of Her Majesty’s works 
and Public Buildings for the time 
being. 

(14) The expression "Charity Com- 
missioners" shall mean the Charity Com- 
missioners for England and Wales for the 
time being. 

(15) The expression "Ecclesiastical 
Commissioners" shall mean the Eeclesias- 
tical Commissioners for England for the 
time being. 

(16) The expression "Queen Anne's Bounty" shall mean 

the Governors of the Bounty of Queen 
BouSy ” ^ ^ ^ Anne for the augmentation of the main- 

tenance of the poor clergy. 

(17) The expression "National Debt Commissioners" 
shall mean the Commissioners for the time 
being for the reduction of the National 
Debt. 


“'Commissioners 

Works.” 


of 


“Chariity 

sioners.” 


Commis- 


“Ecelesiastieal Com- 
missioners.” 


“National Debt 
Commissioners.” 


(9) Now the Commissioners for Orp^ Lands; see Forestry (Transfer- 
of Woods) Aet, 1923 (c. 21), S. 4; and Crown Lands Act, 1927 (c. 23)j S. 1. 
53 




^10)* See Gorpernment of Xreiand Aet, 19S0 (c, 67)^ Ss* 38-42. 


(18) The expression ‘'the Bank of England’' shall mean, as 

n-f* circumstanccs require, the Governor and 

Company of the Bank of England or the 
bank of the Governor and Company of the Banlc of England. 

(19) The expression “the Bank of Ireland" shall mean, as 
TvAintifi circumstances require, the Governor and 

Company of the Bank of Ireland, or the 
bank of the Governor and Company of the Bank of Ireland. 

(20) The expression “consular officer" shall include 

consul-geiieral, consul, vice-consul, consu- 
' * \ lar agent, and any person for the time 

authorised to discharge the duties of consul-general, consul, or 
viee-consuL 

13. In this Act and in every other Act whether passed 
before br after the commencement of this 
Act, the following expressioiis shall, unless 
the contrary intention appears, have the 
meaning hereby respectively assigned to 

them, namely : — 

(1) The expression “Supreme Court," -when used with 
reference to England or Ireland, shall 
mean the Supreme Court of Judicature in 

England or Ireland, as the ease may be, or either branch thereof. 

(2) The expression “Court of Appeal," w-hen used with 
'^Court of Appeal.^' reference to England or Ireland, shall 

mean Her Majesty's Court of Appeal in 
England or Ireland, as the case may be. 

(3) The expression “High Court," when used with 

“High Court.” reference to England or Ireland, shall 

mean Her Majesty's High Court of Justice 
in England or Ireland, as the case may be. 

(4) The expression “Court of assize" shall, as respects 

Af England, Wales, and Ireland, mean a 

Court of assize, a Court of oyer and ter- 
miner, and a Court of gaol delivery, or any of them, and shall, as 
respects England and Wales, include the Central Criminal 


Judieial deiinitious 
in past and future 
Acts. 


^^Supreme Court.” 


(5) The expression “assizes,” as respects England, Wales 
and- Ireland, shall mean the Conrts- of 
' ■ A^ze usually held in every year, and 
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Su imnary J' urisdic- 
fcion Act, 1848. 


shall include the Sessions of the Central Criminal Court, but 
shall not include any Court of assize held by virtue of any special 
commission, or, as respects Ireland, any Court held by virtue of 
the powers conferred by section sixty-three of the Supreme Court 
of Judicature Act (Ireland), 1877. 

(6) The expression ''the Summary Jurisdiction Act, 1848,” 
shall mean the Act of the session of the 
eleventh and twelfth years of the reign of 
her present majesty, chapter forty-three, 

instituted. "An Act to facilitate the performance of the duties 
of justices of the peace out of sessions within England and Wales 
with respect to summary convictions and orders”.^^ 

(7) The expression "the Summary Jurisdiction (England} 

, . Acts” and the expression "the Summary 

tion l:Engi?nd)'^Aeist^^^ Jurisdiction (English) Acts” shall respec- 
etc. ’ tively mean the Summary Jurisdiction Act, 

1848, and the Summary Jurisdiction Act, 
1879, and any Act, past or future, amending those Acts or either 
of them. 

(8) The expression "the Summary Jurisdiction (Scotland) 
Acts” shall mean the Summary Jurisdiction (Scotland) Acts, 
1864 and 1881, and any Act, past or future, amending those Acts 
or either of them.^^ 

(9) The expression "the Summary Jurisdiction (Ireland) 
Acts” shall mean, as respects the Dublin Metropolitan Police 
District, the Acts regulating the powers and duties of justices of 
the peace or of the police of that district, and as respects any 
other part of Ireland, the Petty Sessions (Ireland) Act, 1851, and 
any Act, past or future, amending the same. 

(10) The expression "the Summary Jurisdiction Acts”' 
when used in relation to England or Wales shall mean the Sum- 
mary Jurisdiction (England) Acts, and when used in relation 
to Scotland the Summary Jurisdiction (Scotland) Acts, and when 
used in relation to Ireland the Summary Jurisdiction (Ireland) 
.Acts. 

(11) The expression "Court of Summary Jurisdiction” 
shall mean any justice or justices of the 
peace, or other Magistrate, by whatever 
name called, to whom jurisdiction is given 

by or who is authorised to act under, the* Summary Jurisdiction 


^^Gourt of stim- 
mary j'drisdiction**'* 


(11) Commonly called ^^JerTis’s Aet.^' 

(12) See now Summary Jurisdiction (Scotland) Act, 1908 (c. 65). 
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*^Petty 

court. 


sessional 


“Petty sessional 
court-house,^^ 


Acts, whether in England, Wales, or Ireland and whether acting 
under the Summary Jurisdiction Acts or any of them or under 
any other Act, or by virtue of his commission, or under the 
common law. 

(12) The expression “petty sessional court'' shall, as 
respects England or Wales, mean a court 
of summary jurisdiction consisting of 
or more justices when sitting in a petty 

sessional court-house, and shall include the Lord Mayor of the 
City of London, and any alderman of that city, and any metro- 
politan or borough police magistrate or other stipendiary magis- 
trate when sitting in a court-house or place at which he is autho- 
rised by law to do alone any act authorised to be done by more 
than one justice of the peace. 

(13) The expression “petty sessional court-house" shall, as 
respects England or Wales, mean a court- 
house or other place at which justices are 
accustomed to assemble for holding special 

or petty sessions, or which is for the time being appointed as a 
substitute for such a court-house or place, and where the justices 
are accustomed to assemble for either special or petty 
sessions at more than one court-house or place in a petty 
sessional division, shall mean any such court-house or place. The 
expression shall also include any court-house or place at which 
the Lord Mayor of the city of London or any alderman of that 
city, or any metropolitan or borough police magistrate or other 
stipendiary magistrate is authorised by law to do alone any act 
authorised to be done by more than one justice of the peace. 

(14) The expression “court of quarter sessions" shall mean 
the justices of any county, riding, parts, 
division,, or liberty of a county, or of any 
county of a city, or county of a town, in 

general or quarter sessions assembled, and shall include the court 
of the recorder of a municipal borough having a separate court of 
quarter sessions. 

14. In every Act passed after the commencement of this 
Act, unless the contrary intention appears, 
the expression “rules of court" when used 
in relation to any court shall mean rules 
made by the authority haying for the time being power to make 
rules or orders regulating the practice and procedure of such 
court, and as regards Scotland shall include acts of adjournal 
and acts of sedierunt. 


“Court of quarter 
sessions.'^ 


Meauiug of “rules 
of court.^' 
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The power of the said authority to make rules of 
as above defined shall include a power to make rules of 
for the purpose of any Act passed after the commenceinent of 
this Act, and directing or authorising anything to be done by 
rules of court. 


15. In this Act and in every Act passed after the conimence- 

Meanin of ''bo following expressions 

^ shall, unless the contrary intention ap- 

pears, have the meanings hereby respec- 
tively assigned to them, namely: — 

(1) The expression “municipal borough” shall mean, as 

respects England and Wales, any place 
“M^ieipal box- ^jjjie being subject to the Municipal 

Corporations Act, 1882, and any 
to the mayor, aldermen, and burgesses of a borough shall include 
a reference to the mayor, aldermen, and citizens of a city, and 
any reference to the powers, duties, liabilities or property of the 
council of a borough shall be construed as a reference to the 
powers, duties, liabilities, or property of the mayor, aldermen, and 
burgesses of the borough acting by the council. 

(2) The expression “municipal borough” shall mean, as 
respects Ireland, any place for the time being subject to the Act 
of the session of the third and fourth years of the reign of 
present Majesty, chapter one hundred and eight, intituled “An 
Act for the regulation of municipal corporations in Ireland.” 

(3) The expression “parliamentary borough” shall mean 

. any borough, burgh, place or combination 

places returning a member or members 
* to serve in Parliament, and not being either 

a county or division of a county, or a university, or a combination 
of universities. 

' (4) The expression “borough” when used in relation to 
local government shall mean a municipal 
borough as above defined, and when used in 
relation to parliamentary elections or the registration of parlia- 
mentary electors shall mean a parliamentary borough as above 
defined. 

16. In this Act and in every Act passed after the commence- 
. ment of this Act the following expressions 

Unless the contrary intention appears, 

* ' have the meanings hereby respectively 
assigned to them, namely : — - ^ - ' 


“Parliamentary 

borougli-’^ 


“Borough,’^ 


Meaning of “guar- 
dians and union.’^ 
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(1) The expression ''board of guardians'' sliaii, as respects 
England and Wales, mean a board of guardians elected under the 
Poor Law Amendment Act, 1834, and the Acts amending the 
same, and shall include a board of guardians or other body of 
persons performing under any local Act the like functions to a 
board of guardians under the Poor Law Amendment Act, 1834. 

(2) The expression "poor law union" shall, as respects 

„ England and Wales, mean any parish or 
union of parishes for which there is a 
separate board of guardians. 


(3) The expression “board of guardians” shall, as respects 

Ireland, mean a board of guardians elected under the Act of the 
Session of the first and second years of the reign of her present 
majesty, chapter fifty-six, intituled “An Act for the more effectual 
relief of the destitute poor in Ireland,” and the Acts amending 
the same, and shall include any body of persons appointed by the 
local government Board for Ireland to carry into execution the 
provisions of those Acts. , 

(4) The expression “poor law union” shall, as respects 
Ireland, mean any "townland or place or union, or townlands or 
places, for which there is a separate board of guardians. 


17. 


Befnitions 
to elections. 


^•elatina' 


In every Act passed after the commencement of this Act 
the following expressions shall, unless the 
contrary intention appears, hax^e the 
meanings hereby re.spectively as.signcd to 

them, namely : — 

(1) The expression “parliamentary election” shall mean 

the election of a member or meiribers to serve in Parliament for a 
county or division of a county, or parliamentary borough or divi- 
sion of a parliamentary borough, or for a university or 
combination of universities. - 

(2) The expression '.“parliamentary register of electors” 
shall mean a register of persons entitled to vole at any 
parliamentary election. 

The expression ^ “local government register of 
electors”, shall mehti as respects an administrative county in 
■England or W^les other than a county borough,, the county 
register, and as respects » ■ county borough or other municipal 
borough, the burgess roll. — : 
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18. In this Act, and in every Act passed after the com- 
mencement of this Act, the fallowing ex- 
Geograplncal aiid pj^essions shaU, unless the contrary inten- 

future Acts. appears, have the meanings hereby 

respectively assigned to them, namely 

(1) The expression ^'British Islands’’ shall rjiean the 
British Islands.” United Kingdom, the Channel Islands, and 

the Isle of Man. 

(2) The expression ^'British possession” shall mean any 

'^British Bosses^ Majesty’s dominions exclusivt 


Sion.” 


^‘Colony.” 


^‘British India.” 


Bosses' 

of the United Kingdom, and where parts of 
such dominions are under both a eeniral 
and a local legislature, all parts under the central legislature 
shall, for the purposes of this definition, be deemed to be one 
British possession. 

(3) The expression ''colony” shall mean any part of , Her 
Majesty’s dominions exclusive of the 
British Islands, and of British India, and 

where parts of such dominions are under both a central and a 
local legislature, all parts under the central legislature shall, for 
the purposes of this definition, be deemed to be one colony. 

(4) The expression "British India” shall mean aU. terri- 
tories and places within Her Majesty’s 
dominions which are for the time being 

governed by Her Majesty through the Governor-General of 
India or through any governor or other officer subordinate to 
the Governor-General of India. 

(5) The expression "India” shall mean British India 

'Tudia.” together with any territories of any native 

, prince or chief under the suzerainty of 
Her Majesty exercised through the Governor-General of India, or 
through any governor or other officers subordinate to the 
Governor-General of India. 

(6) The expression "Governor” shall, as respects Canada 

''Governor.” India, mean the Governor-General, 

and include any person who for the time 
being has the powers of the Governor-General, and as respects 
any other British' possession, shall include the officer for the time 
being administering the Government of that possession. 

' (7) The expression "colonial legislature” and the expres- 
"Colonial legisia- sion ""legislatee” ■ when used ' with 
reference to a SMtlsh possession, sha;U 
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^‘Statutory declara- 
tion.” 


respectively mean the authority, other than the Imperial Parlia- 
ment or Her Majesty the Queen in Council, competent to make 
laws for a British possession. 

19. In this Act and in every Act passed after the commence- 

. , ,, ment of this Act the expression “person” 

son” in future Acts. Shall, unless the contrary intention 
appears, include anybody of persons 
coi-porate or unineorporate. 

20. In this Act and in every other Act whether passed 

before or after the commencement of this 
^^ea-mng ^ expressions referring to writing shall, 

future Acts. unless the contrary intention appears, be 

construed as including references to print- 
ing, lithography, photography, and other modes of representing 
or reproducing words in a visible form. 

21. In this Act, and in every other Act, whether passed 
before or after the commencement of this 
Act, the expression “statutory declaration” 
shall unless the contrary intention 

appears, mean a declaration made by virtue of the Statutory 
Declarations Act, 1835 (c. 62). 

22. In this Act and in every Act passed after the commence- 

“Finaueial year.” “ent of this Act the expression “financial 
year snail, unless the contrary intention 
appears, mean as respects any matters relating to the Consoli- 
dated Fund or moneys provided by Parliament, or to the 
Exchequer, or to Imperial taxes or finance, the twelve months 
ending the thirty-first day of March. 

Defeiirtiou of “Lauds 

Clauses Acts.” meneement oi this Act, unless the contrary 

intention appears, — 

The expression “Lands Clauses Acts"' shall mean — 

(a) as respects England and Wales, the Lands Clauses 
Consolidation Act, 1845, the Lands Clauses Consolidation Acts 
Amendment Act, 1860, the Lands Clauses Consolidation Act, 
1869,, and the Lands Clauses (Umpire) Act, 1883, and any Acts 
for the time being in force amending the same ; and 

(b) as respects Scotland, the Lands Clauses Consolidation 

(Scotland) Act, 1845, and the Lands Clauses Consolidation Acts 
Amendment Act, 1860, and any Acts for the time being in force 
amending the s^piei'.and - , , , 
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Meaning of ^^service 
by post.’’ 


(c) as respects Ireland, the Lands Clauses Consolidation 
Act, 1845, the Lands Glauses Consolidation Acts Amendment Act,. 
1860, the Eailways Act (Ireland), 1851, the Railways Act 
(Ireland), 1860, the Railways Act (Ireland), 1864^ and the Rail- 
ways Traverse Act, and any Acts for the time being in force 
amending the same. 

24. In any Act passed before or after the commencement 

_ . . , of this Act the expression ''Irish Valuation 

Valuat^^n^cts,” Acts” shall mean the Acts relating to the 

valnation of rateable property in Ireland. 

25. In this Act and in every other Act, whether passed 

Meaning of '^Ord- or after the commencement of this 

nance map.'^ Act, the expression "ordnance map” shall, 

unless the contrary intention appears, mean a map made under 
the powers conferred by the Survey (Great Britain) Acts, 1841 
to 1870 or by the Survey (Ireland) Acts, 1825 to 1870, and the 
xiets amending the same respectively. 

26. Where an Act, passed after the commencement of this 
Act authorises or requires any document 
to be served by post, whether the expres- 
sion "serve,” or the expression "give” or 

"send,” or any other expression is used, then, unless the contrary 
intention appears, the service shall be deemed to be effected by 
properly addressing, prepaying and posting a letter containing 
the document, and unless the contrary is proved to have been 
effected at the time at which the letter would be delivered in the 
ordinary course of post. 

27. In every Act, passed after the commencement of this 
Act, the expression "committed for trial” 
used in relation to any person shall, unless 
the contrary intention appears, mean, as 

respects England and Wales, committed to prison with the view 
of being tried before a judge and jury, whether the person is 
committed in pursuance of section twenty-two or of section 
twenty-five of the Indictable Offences Act, 1848, or is committed 
by a court, judge, coroner, or other authority having power to 
commit a person to any prison with a view to his trial, and shall 
include a person who is admitted to bail upon a recognisance to 
appear and take his trial before a judge and jury. 

Meanings of "she- 
^^felony,” and 
^^misdemeanonr” in 
future Scotel'x Acts. 

54 


Meaning of ^^com- 
mitted for trial.^’ 


28. In this Act and in every Act 
passed after the eoinmencement of this Act, 
unless the contrary fttention appears — 
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The expression “sheriff’ shall, as respects Scotland, include 
a sheriff substitute : 

The expression “felony’^ shall, as respects Scotland, mean 
a high crime and offence : 

The expression “misdemeanour’’ shall, as respects 
Scotland, mean an offence. 

29. In every Act passed after the .commencement of this 
Act, unless the eontraiy intention appears, 
the expression “county court” shall, as 
respects Ireland,, mean a civil bill court 
within the meaning* of the County Officers 
and Courts (Ireland) Act, 1877. 


M-eaning of “county 
court’ in future Irish 
Acts. 


30. 


References 

Crown. 


to the 


In this Act and in every other Act, whether passed 
before or after the commencement of this 
Act, references to the sovereign reigning at 
the time of the passing of the Act or to the 
Crown shall, unless the contrary intentioh appears, be construed 
as references to the sovereign for the time being, and this Act 
shall be binding on the Crown. 

31. Where any Act, whether passed before or after the 
commencement of this Act,, confers power 
to make, grant, or issue, any instrument, 
that is to say, any order in Council, order, 

warrant, scheme, letters patent, rules, regulations, or bye-laws, 
expressions used in the instrument, if it is made after the . com- 
mencement of this Act, shall, unless the contrary intention 
appears, have the same, respective meanings as in the Act 
conferring the power. . 

32. (1) Where an Act passed after the commencement of 

Constructi-ou of pro* confers a power or imposes a duty, 


Construetiou o f 
statutory rules, etc. 


then; unless the contrary intention appears, 
the power may be exercised and the duty 
shall be performed from time to time as 


visions as to exercise 
of powers and duties, 

deeasion requires. 

(2) Where an Apt .passed after the commencement of this 
Act confers a power or imposes a duty on the holder of an office, 
^ ' such, then', unless the eohtrary intention appears, the power 
may be exercised and the duty shall be performed by the holder 
for 4hetimehedn^:i)f''liie'.offieew''''' 
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(3) Where an Act passed after the commenceraent of this 
Act confers a power to make any rules, 
Bye-iaws. regulations, or bye-laws, the power shall, 

unless the contrary intention appears, be construed as including 
a power, exerciseable in the like manner and subject to the like 
consent and conditions, if any, to rescind, revoke, amend, or vary 
the rules, regulations, or bye-laws. 

33. Where an Act, or omission constitutes an offence under 
Provisions as to more Acts, or both under an Act 

•offences under two or and at common law, whether any such Act 
more laws. was passed before or after the commence- 

ment of this Act, the offender shall, unless 
the contrary intention appears, be liable to be prosecuted and 
punished under either or any of those Acts or at common law, 
but shall not be liable to be punished twice for the same offence. 

: 34. In the measurement of any distance for the purposes of 
any Act passed after the commencement of 
this Act, that distance shall, unless the 
contrary intention appears, be measured in 
a straight line on a horizontal plane'. 


Measurement of dis- 
tances* 


35. 


Citation of Acts. 


(1) In any Act, instrument, or document, an Act, may 
- be cited by reference to the short title, if 
any, of the Act, either with or without 
a reference to the chapter, or by reference to the regnal year in 
which the Act was passed, and where there are more statutes or 
sessions than o.ne in the same regnal year, by reference to the 
statute or the session, as the. case may require, and where there 
are more chapters than one, by reference to the chapter, and any 
enactment may be cited by reference to the section or sub-section 
of the Act in which the enactment is contained. 

(2) Where any Act, passed after the commencement of this 
Act contains such reference as aforesaid, the reference shall, 
unless a contrary intention appears, be read as referring, in the 
case of statutes included in any revised edition of the statutes 
purporting to be printed, by authority, to that edition,, and in the 
case of statutes not so included, and passed before the reign of 
King George the first, to the edition prepared tinder the direction 
of the record commission, and in other cases to the copies of the 
statutes purporting to be printed by the Queen ^s printer, or 
under the. Superintendence or authority of Her Majesty^s 
stationery office. 
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The expression ^'sheriff’’ shall, as respects Scotland, include 
a sheriff suhstitnte : 

The expression ‘‘felony'"^ shall, as respects Scotland, mean 
a high crime and offence : 

The expression “misdemeanour'’ shall, as respects 
Scotland, mean an offence. 

29. In every Act passed after the .commencement of this 
Meaning of “cotmty the contrary intention appears, 

court” in future Irish ^he expression “county court shall, as 
Acts. respects Ireland,, mean a civil bill court 

within the meaning of the County Officers 
and Courts (Ireland) Act, 1877. 


References 

Crown. 


to the 


30. In this Act and in every other Act, whether passed 
before or after the commencement of this 
Act, references to the sovereign reigning at 
the time of the passing of the Act or to the 

Grown shall, unless the contrary intention appears, be construed 
as I’eferences to the sovereign for the time being, and this Act 
shall be binding on the Crown. 

31. Where any Act, whether passed before or after the 
commencement of this Act, confers pow’^er 
to make, , grant, or issue, any instrument, 
that is to say, any order in Council, order, 

warrant, scheme, letters patent, rules, regulations, or bye-laws, 
expressions used in the instrument, if it is made after the com- 
mencement of this .Act, shall, unless the contrary intention 
appears, have the same respective meanings as in the Act 
conferring the power. 

32. (1) Where an Act passed after the eommencenient of 


Construction o f 
statutory rules, etc. 


this Act confers a power or imposes a duty, 
then, unless the contrary intention appears, 
the power may be exercised and the duty 
shall be performed from time to time as 


Construction of pro- 
visions as to exercise 
of powers and duties, 

decasibn requires, 

(2) Wher,e aa Apt .passed after the commencement of this 
Act confers a power or imposes a duty on the holder of an office, 
ts ’such', -then', unless the contrary intention appears, the power 
may be exercised and the duty shall he performed by the holder 
lor-the time being of '■file office. . 
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Provisions as to 
offences under two oi' 
more laws. 


(3) "Where an Act passed after the commencement of this 
Act confers a power to make any rules, 
Bye-laws. regulations, or bye-laws, the power shall, 

unless the contrary intention appears, be construed as including 
a power, exerciseable in the like manner and subject to the like 
consent and conditions, if any, to rescind, revoke, amend, or vary 
the rules, regulati^^ 

33. "Where an Act, or omission constitutes an offence under 
two or more Acts, or both under an Act 
and at common law, whether any such Act 
was passed before or after the eommenee- 
ment of this Act, the offender shall, unless 
the contrary intention appears, be liable to be prosecuted and 
punished under either or any of those Acts or at common law, 
but shall not be liable to be punished twice for the same offence. 

■ 34. In the measurement of any distance for the purposes of 
any Act passed after the commencement of 
this Act, that distance shall, unless the 
contrary intention appears, be measured in 
a straight line on a horizontal plane! 

35. (1) In any Act, instrument, or document, an Act, may 

•be cited by , reference to the short title, if 
any, of the Act, either with or without 
a reference to the chapter, or by reference to the regnal year in 
which the Act Avas passed, and where there are more statutes or 
sessions than one in the same regnal year, by reference to the 
statute or the session, as the case may require, and where there 
are more eliapters than one, by reference to the chapter, and any 
enactment may be cited by reference to the section or suh-seetion 
of the Act in which the enactment is contained. 

(2) Where any Act, passed after the commencement of this 
Act contains such reference as aforesaid, the reference shall, 
unless a contrary intention appears, be read as referring, in the 
case of statutes included in any revised edition of the statutes 
purporting to be printed by authority, to that edition,, and in the 
case of statutes not so included, and passed before the reign of 
King George the first, to the edition prepared tinder the direction 
of the record commission, and in other cases to the copies of the 
statutes purporting to be printed by the Queen^s printer, or 
under the Superintendence or authority of Her Majesty’s 
stationery office. 


Measurement of dis- 
tances. 
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Meaning of 
mencement.’^ 


(3) In any Act passed after the commencement of this 
Act a description or citation of a portion of another Act shall, 
unless the contrary intention appears, be construed as including 
the word, section, or other part mentioned or referred to as 
forming the beginning and as forming the end of the portion 
comprised in the description or citation. 

36. (1) In this Act, and in every Act passed either before 
or after the commencement of this Act, the 
expression “commencement/’ when used 
with reference to an Act, shall mean the 

time at which the Act comes into operation. 

(2) Where an Act passed after the commencement of this 
Act, or any order in Council, order, warrant, scheme, letters 
patent, rules, regulations, or bye-laws made, granted, or issued, 
under a power conferred by any such Act, is expressed to come 
into operation on a particular day, the same shall be construed as 
coming into operation immediately on the expiration of the 
previous day. 

37. Where an Act, passed after the commencement of this 
Act, is not to come into operation immedi- 
ately on the passing thereof, and confers 
power to make any appointment, to make, 
grant, or issue any instrument, that is to 
say, any order in Council, order, 

warrant, scheme, letters patent, rules, regulations, or bye-laws, 
to give notices, to prescribe forms, or to do any other 
thing for the purposes of the Act, that power may, unless the 
contrary intention appears, be exercised at any time after the 
passing of the Act, so far as may be necessary or expedient for 
the purpose of bringing the Act into operation at the date of the 
commencement thereof, subject to this restriction, that any 
instrument made under the power shall not, unless the contrary 
intention appears in the Act, or the contrary is necessary for 
bringing the Act info operation, come into operation until the 
Act comes into operation, 

38. (1) ■\^Tiere this Act or any Act passed after the com- 
mencement of this Act repeals and re- 
enacts, with or without modification, any 
provisions of a former Act, references in 

any other Act to the provisions so repealed, shall, unless the 
contrary intehtioii appears, be construed as references to the 
provisions so re-enacted. . . 


Exercise of statu- 
tory powers between 
passing and commen- 
cement of Act. 


Eifect of repeal m 
future Acts. 
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(2) Where this Act or any Act passed after the com- 
mencement of this Act repeals any other enactment, then, unless 
the contrary intention appears, the repeal shall not — 

(а) revive anything not in force or existing at the time 
at which the repeal takes effect; or 

(б) affect the previous operation of any enactment so 
repealed or anything duly done or suffered under any enactment 
so repealed; or 

(c) affect any right, privilege, obligation, or liability 
acquired, accrued, or incurred under any enactment so repealed ; 

or.'' ■ 

{d) affect any penalty, forfeiture, or punishment incurred 
in respect of any offence committed against any enactment so 
repealed ; or 

(e) affect any investigation, legal proceeding, or remedy in 
respect of any such right, privilege, obligation, liability, penalty, 
forfeiture, or punishment as aforesaid; and any such investiga- 
tion, legal proceeding, or remedy may be instituted, continued, or 
enforced, and any such penalty, forfeiture, or punishment may 
be imposed, as if the repealing Act had not been passed. 

Supplemental, 

39, In this Act, the expression ^^Act^’ 
Defiaition of ‘‘AetJ’ shall include a local and personal Act, and 
a private Act. 

40. The provisions of this Act respecting the construction 
of Acts passed after the commencement of 
Saving for past this Act shall not affect the construction of 
any Act, passed before the commencement 
of this A ct, although it is continued or amended by an Act passed 
after such commencement, 

41. [Eepealed S.L.E. 1908.] 

42. This Act shall come into opera- 
tion on the first day of January ^ 
thousand eight hundred and ninety. 

43. This Act, may be cited as the 
Interpretation Act, 1889. 

[Repealed S.Ii.B., 1908.] 
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THE GENERAL CLAUSES ACT (X OP 1897)i. 

N.B . — Throughout the Act, for “Acts of the Goveruor- 
General in Council” and “Act of the Governor-General in 
Council” the words “Central Acts” and “Central Act” have been 
substituted ,bv Government of India (Adaptation of Indian 
Laws) Order, 1937. 

[ll#/i March,. 1897. 

An Act to consolidate and e.xtend the General Clauses Acts, 
1868 and 1887. 

Whereas it is expedient to consolidate and extend the 
General Clauses Acts, 1868 and 1887 ; It is hereby enacted as 
follows: — 

Preliminary. 

Short title and 1. (1) This Act znay be called The 

conimenoement. GeNER.LL CLAUSES ACT, 1897; -[* *]. 

( 2 ) 2 [* «■ . *] 

2. [Repeal] Rep. by the Repealing and Amending Act 

(I of 1903). . 

General Definitions. 

3. In this Act, and in all Central Acts and Regulations 

Definitions. made after the commencement of this Act, 

unless there is anything repugnant in the 

subject or context — 

(1) “abet” with its ' grammatical 
“Abet'-’. variations and cognate expressions shall 

have the same meaning as in the Indian 
Penal Code : 

(2) “act” used with reference to an offence or a civil wrong 

“Act”. shall include a series of acts, and words 

which refer to acts done extend also to 

illegal omissions : 

(3) “affidavit” shall include affirmation and declaration 

“Affidavit.” ™ persons by law allowed to 

affirm or declare : instead of swearing : 

»[ (3-a) “Assam Act” shall mean an Act made by the Chief 
Commissioner of Assam in Council under the Indian Councils 

(1) For Statement of Objects and Keasons, see Gazette of India, 1897, 
Pt. V, p. 38; for Beport of Sel. Com., see (ihid:), p, 77; for Proceedings in 
Council, see ibid.y Part VI, pp. 85, 40, 56. and 76. . „ 

(2) Eep. by Act X of 1914, Scb. H. ’ ' , " " 

Tv:;'' 3 
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Act, 1861 to 1909] ^[or the Government of India Act, 1915] "^[or 
by the local Legislature or the Governor of Assam under the Gov- 
eimment of India Act] ®[or by the Provincial Legislature or the 
Governor of Assam under the Government of India Act, 1935] : 

(4) ‘93arrister^’ shall mean a bar- 
^'Barrister.” rister of England or Ireland, or a member 

of the Faculty of Advocates in Scotland ; 

‘5-a[ (5) ''Bengal Act” shall mean in the cases of Acts passed 
prior to the 1st April, 1912, an Act made 
"Bengal Act.^^ by the Lieutenant-Govemor of Bengal in 

Council under the Indian Councils Act, 1861, or the Indian 
Councils Acts, 1861 and 1892, or the Indian Councils Acts, Iv^Gl 
to 1909, and in the ease of Acts passed after that date, an Act 
made by the Governor of the Presidency of Port William in 
Bengal in Council under the Indian Councils Acts, 1861 to 1909] 
^[or the Government of India Act, 1915] ®[or by the local Legis- 
lature or the Governor of the Presidency of Bengal under the 
Government of India Act] ^[or by the local Legislature or the 
Government of India Act] ^[or by the Provincial Legislature or 
the Governor of Bengal under the Government of India Act, 
1935]: 

"[ (5-a) "'Berar’ shall have the same meaning as in the Gov- 
ernment of India Act, 1935] : 

(5-b) “Bihar and Orissa Act” shall mean an Act made by 
the Lieutenant-Governor of Bihar and Orissa in Council under 
the Indian Councils Act, 1861 to 1909 ^[or the Government of 
India Act, 1915] ^[or by the local Legislature or the Governor of 
Bihar and Orissa ®[or Behar] under the Government of 
India Act] : 

G(5-e) 'Bihar Act' shall mean an Act made by the Pro- 
vincial Legislature or the Governor of Bihar under the Govern- 
ment of India Act, 1935] : 

(4) In Gls. (3wa.), (5), {6) (8-<a), (8-5), (30), (44-^), (46), ((55-a), 

of S. 3, the last clause has been added by Aet XVIII of 1928. 

(5) Added by Act XXIV of 191T. 

(6) Inserted by the GoTernment of India (Adaptation of Indian Laws) 

Order, 1937. ^ 

(6-a) Inserted by Act X of 1914. 

T 1 by aovernment of India (Adaptation of 

Indan Laws) Order, 19S7. ..... f ^ 
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(6) ^^Bombay Aet^^ shall mean an Act made by the 
cm (.xovemor of Bombay in Council under 

’ s[the Indian Councils Act, 1861 or] the 

Indian Councils Acts, 1861 and 1892 ®[or the Indian Councils 
Acts, 1861 to 1909] ^<^[or the Government of India Act, 1915] 
^^[or by the local Legislature or the Governor of the Presidency 
of Bombay under the Government of India Act] ^^[or by the 
Provincial Legislature or the Governor of Bombay under the 
Government of India Act, 1935] : 

^'^[(7) 'British India^ shall mean, as respects the period 
before the commeneement of Part III of the Government of India 
Act, 1935, all territories and places within His Majesty^ 
dominions which were for the time being governed by liis 
Majesty through the Governor-General of India or through any 
Governor or officer subordinate to the Governor-General of India, 
and as respects any period after that date means all territories 
for the time being comprised within the Governors’ Provinces and 
the Chief Commissioners’ Provinces, except that a reference to 
British India in an Indian law passed or made before the com- 
mencement of Part III of the Government of India Act, 1935, 
shall not include a reference to Berar] : 

(8) "British possession” shall mean any part of Her 
Majesty’s dominions, exclusive of the 
Ignited Kingdom, and, where parts of those 
dominions are under both a central and 
a local Legislature, all parts under the central Legislature shall, 
for the purposes of this definition, be deemed to be one British 
possession; 

^^'[(8-a) 'Burma Act’ shall mean an Act made by the 
Lieutenant-Governor of Burma in Council under the Indian 
Councils Acts, 1861 and 1892], [or the Indian Councils Acts, 
1861 to 1909], io[or the Government nf India Act, 1915], ^^[or by 
the . local Legislature or the Governor of Burma under the 
Government of India Act] . 


^‘British 

sxon.^’ 


posses- 


•• ' (S') Tnserterl Hv Act I of 1903. 

(9-) Inserted by xlet X of 1914. 

(W) Added hj Act XXJY of 1917. 
ni) Added by xlet XVIII of 1928. 

(12) Inserted by Goyernnaent of India (Adaptation of Indian Laws) 
Order, 1937. ’ ■ 

'V '(13) Substituted by tWd., ", _ 

(14) This clause was inserted by Act I of 190fc " 
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^^[(8-aa) 'Central Act’ shall mean an Act of the Central 
Legislature, and shall include, except in section 5, an Act made 
by the Governor-General under S. 67-B of the Government of 
India Act, or S. 44 of the Government of India Act, 1935 ; 

(8-a6) 'Central Government’ shall — 

(a) in relation to anything done or to be done after the 
commeneement of Part III of the Government of India Act, 1935, 
mean the Federal Government; and 

(b) in relation to anything done before the eomnienceinent 
of Part III of the said Act, mean the Governor-General in 
Council, or the authority competent at the relevant date to 
exercise the functions corresponding to those subsequently 
exercised by the Governor-General in Council; 

(8-ac) 'Central Legislature’ shall mean the Governor- 
General in Council acting in a legislative capacity under the Gov- 
ernment of India Act, 1833, the Government of India Act, 1853, 
the Indian Councils Acts, 1861 to 1909, or any of tliose Acts, or 
the Government of India Act, 1915, the Indian Legislature acting 
under the Gsoverninent of India Act, or the Government of India 
Act, 1935, or the Federal Legislature acting under the Govern- 
ment of India Act, 1935, as the case may require.] 

^''[(Sb) “Central Provinces Act” shall mean an Act made 
by the Chief Commissioner of Central Provinces in Council under 
the Indian Councils Acts, 1861 to 1909], ^"[or the Government of 
India Act, 1915], ^^[or by the local Legislature or the Orovernor 
of the Central Provinces under the Government of India Act] : 

^^[(8-c) 'Central Provinces and Berar Act’ shall mean an 
Act made by the Provincial Legislature or the Governor of the 
Central Provinces and Berar under the Government of India 
Act, 1935] : 

(9) ^'Chapter” shall mean a Chapter 
^^Cliapter.^"'’ of the Act or Regulation in which the word 

occurs ; 

^Chief Controlling Revenue Authority’ or 'Chief 
Revenue Authority’ shall mean — 

(15) Cis. S-ab) and (8-ae), added by the Government of India 

(Adaptation, of Indian Laws) Order, 1937. 

(16) Added by Act XVII of 1914. 

(17) Added by Act XXIV of 1917. 

(18) Added Iby Act XTOCr of 1988. 

(19) CL (8-c.) added by Act XVH of 1914. 

(19-a) Cl. (9-a) added by the Government of India (Adaptation of 
Indian Laws) Order, 1937 . , 
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(a) iE provinces where there is a Board of Eevenne, that 

Board ; 

(b) in provinces where there is a Eevenae Commissioner^ 
that.CGinHiissioner; ■ 

(c) in the Punjab, the Pinaneial Commissioner; and 
elsewhere, such authority as, to. relation to matters 

enunierated in List I in the Seventh Seheduie to the G-overnment 
of India Act, 1935, the Central Grovernment, and in relation to 
other matters, the Provincial Government, may by notification 
ill the Official Gazette appoint] ; 

(10) yColleetor’ shall mean, in a Presidency town, the 
^'Gollectoil' Collector of Calcutta, Madras or Bombay 

as the case may be, and elsewhere the chief 
officer ill charge of the revenue-administration of a district; 

(llj ‘Colony V shall mean any part of Her Majesty’s 
‘■^Colony ’" dominions, exclusive of the British Islands 

and of British India and, where parts of 
those dominions are under both a central and a local Legislature, 
all parts under the central Legislature shall for the purposes of 
this definition be deemed, to be one colony : i^'h[Pi*ovided that in 
any Central Act passed after the commencement of Part III of 
the Government of India Act, 1935, ‘Colony^ shall not include any 
Dominion as defined in the Statute of Westminster, 1931, any 
Province or State forming part of such a Dominion, or British, 
Burma] : 

(12) "'commencement^, used with reference to an Act or 
‘^Commenceiiieut/' Eegiilation shall mean the day on which the 
Act or Regulation comes into force; 

(13) Commissioner shall mean 
^^Commissioner.’* the chief officer in charge of the revenue- 
administration of a division : 

(14) ^consular officer’ shall include consul-general, consul, 
^ vice-consul, consular agent, pro-consul and 

^^Coiisular omcer/^ j; t 

any person for the time being authorized 
to perform the duties of consul-general, consul, vice-consul or 
consular agent ; 

2<^[(14-a) ^ Crown contracts’ and equivalent expressions shall 
include contracts made by or on behalf of the Secretary of State 

(19-b) Proviso to Cl. (11) added by 0ovenimeat of India (Adaptation 
of Indian Laws) order, 1937. 

(20) m (24-d) to (14-^) added by 'IMI. : 


‘^Commencement. 


“Commissioner.” 


“Consular ofTicer.” 
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in Council, contracts made in the exercise of the executive autho- 
rity of the Central or any Provincial Government, contracts made 
by the Federal Railway authority, and contracts made in con- 
nection with the exercise of the functions of the Crown in its 
relations with Indian States, 

(14-6) 'Crown debts^ and equivalent expressions shall 
include debts due to the Secretary of State in Council, the 
Secretary of State, the Central Government, any Provincial 
Government, the Federal Railway Authority or the Crown 
Representative. 

(14-c) ‘A grant' (including a transfer of land or of any 
interests therein or a payment of money) shall be deemed to be 
made by the Crown if it is made by or on behalf of His Majesty, 
the Secretary of State in Council, the Central Government, any 
Provincial Government, the Federal Railway Authority or the 
Crown Representative. 

(14-c;^) 'Crown liabilities' and equivalent expressions shall 
include the liabilities of the Secretary of State in Council, the 
Secretary of State, the Central Government, any Provincial Gov- 
ernment, the Federal Railway Authority or the Crown 
Representative. 

(14-e) 'Grown property' and equivalent expressions shall 
include any property vested in His Majesty or otherwise held 
for the purposes of the Central or any Provincial Government, 
the Federal Railway authority or the Crow-n Representative. 

(14-/) 'Crovm representative' shall mean His Majesty's 
Representative for the exercise of the functions of the Crown in 
its relations with Indian States. 

(14-g) 'Crown revenues' and equivalent expressions shall 
include any revenues vesting in His Majesty.] 

(15) 'District Judge' shall mean the Judge of a principal 

. ^piistrict ,Tudge.^^ original jurisdiction, but 

shall' not include a High Court in the 
exercise of its ordinary or extraordinary original civil 
jurisdiction ; 

’ ; 71 6 ) ^document shall, .include any matter "written, 
" "" **"' ^^P^essed or described upon any substance 

. ■// ■ *" / r.'.* .by ■means of letters, jBgures or marks or by 

more than one of those means, which is intended to be used, or 
which may be used, for the purpose, of , recording that matter ; 
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^^Eastern Bengal 
and Assam Act.’’ 


"^[(16-a) ''Eastern Bengal and Assam Act"' shall mean an 
Act made by the Lieatenant-Govemor of 
Eastern Bengal and Assam in Council 
under the Indian Councils Acts, 1861 and 
1892, or the Indian Councils Acts, 1861 to 1909 :] 

(17) ‘enaetineiit' shall include a Eegulation (as herein- 
^^Enactment.^' after defined) and any Regulation of the 

Bengal, Madras or Bombay Code and 
shall also include any provision contained in any Act or in any 
such Regulation as aforesaid : 

(18) 'father,' in the case of any one 
^Tatlier.’' whose personal law permits adoption, shall 

include an adoptive father ; 

‘'Federal Government^ shall 

(a) in relation to anything done or to be done after the 
commenceiiient of Part III of the Government of India Act, 1925, 
but before the establishment of the Federation, mean, as respects 
matters with respect to wiiieh the Governor-General is by and 
under the provisions of the said Act for the time being in force 
required to act in his discretion, the Governor-General, and as 
respects other matters, the Governor-General in Council ; and 

(b) in relation to anything done or to be done after the 
establishment of the Federation mean the Governor-General 
acting or not acting in his discretion, and exercising or not 
exercising his individual judgment, according to the provision in 
that behalf made by and under the said Act ; 

and shall include — 

(i) in relation to functions entrusted under S. 124 (1) 
of the said Act to the Government of a Province, the Provincial 
Government acting within the scope of the authority given to it 
under that sub-section ; and 

(ii) in relation to the administration of a Chief Commis- 
sioner's province, the Chief Commissioner acting within the scope 
of the authority given to him under S. 94 (3) of the said Act; 

(18-&) 'Federal Railway Authority' shall mean the 
Federal Railway Authority constituted by the Government of 
India Act, 1935, or, before the establishment of that Authoxhty,. 
the Central Government.] 


(21) Inserted by Act X of 1914. 

(22) Cls. (IS-a) and (1S-&) added by Grovernmeiit of India (Adaptatioa 
of Indians Laws) Order, 1937. 
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‘^Financial year.’’ 


^^Grood 


'^Government.” 


"Government 

rities. 


secu- 


"Higli Court.” 


(19) ‘^financial yeair^ sMall mean 
the year commencing on the first day of 

April; 

(20) a thing shall be deemed to be 
done in ^%ood faith’’ where it is in fact 
done honestly, whether it is done negli- 
gently or not; 

(21) '‘Government” or “the Govern- 
ment” shall include ^^[both the Central 
Government and any Provincial Govern- 
ment;] 

(22) 'Government securities’ shall mean securities of the 
Central or any Provincial Government and 
shall include sterling securities of the 
Secretaiy of State for India in Council or 
the Secretary of State.]' 

(23) 25[«' * ^ 

(24) “High Court,” used with refeimice to civil pro- 

ceedingSi, shall mean the highest Civil 
Court of appeal including the 

Federal Court] in the part of British India in -which the Act or 
Eegulation containing the expression operates : 

(25) “immovable property” shall include land, benefits 
to arise out of land and things attached 
to the earth, or permanently fastened to 
anything attached to the earth ; 

(26) “imprisonment” shall mean 
imprisonment of either description as 
defined in the Indian Penal Code * 

^[(27) 'India’ shall mean British India together with all 
territories of any Indian Ruler under the 
"India” suzerainty of His Majesty, all territories 

under the suzerainty of such an Indian 

.. (2S) Substituted by Government of India (Adaptation of Indian Laws) 

Order, 103T. 

(24) Cl. (22) substituted by Md, 

(25) Repealed by Act XYIII of 1919. 

(1) Inserted by Government of India (Adaptation of Indian Laws) 
Order, 1937. 

i (2) 01. (27) substituted for old OL (27) by Government of India (Adap- 
tation of Indian Laws) Order, 1937. 


^Gminovable 
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Rulei\ the tribal areas, and any other territories which His 
Majesty in Council may, from time to time after ascertaining the 
views of the Central tiovermnent and the Central Legislature, 
declare to be part of India ;] 

^[(27-a) 'Indian law’' shall include any la^v, ordinance, 
order, bye-law, rule or regulation passed or made at any time by 
any competent Legislature, authority, or person in British India; 

(27-b) 'Indian State’ shall include any territory, whether 
described as a State, an Estate, a Jagir or otherwise belonging to 
or under the suzerainty of a Ruler who is under the suzerainty of 
His Majesty, and not being part of British India :] 

(28) "local authority^’ shall mean a municipal committee, 
^^Loeai autliorlty.’' district board, body of port commissioners 

or other authority legally entitled to, or 
entrasted by the Gfovernment with, the control or management of 
.a municipal or local fund : 

(29) [Omitted hy Government of India (Adaptation of 
Indian Laws) Order ^ 1937], 

(30) "Madras Act” shall mean an Act made by the 

^'Madras Act.'" Governor of Fort St. George in Council 

under •^-^[the Indian Councils Act, 1861, 
or] the Indian Councils Acts, 1861 and 1892, «“h[ or the Indian 
Councils Acts, 1861 to 1909,] ^’(^[or the Government of India Act, 
1915] , ''”<1 [or by the local Legislature or the Governor of the Presi- 
dency of Madras under the Goveimment of India Act,], ^[or by 
the Provincial Legislature or the Governor of Madras under the 
Government of India Act, 1935] : 

(31) "Magistrate”' shall include eveiy person exercising all 

. ,, or any of the powers of a Magistrate under 

1 agis rate, Code of Criminal Procedure for the 

time being in force; 

(32) "master,” used with reference to a ship, shall mean 
any person (except a pilot or harBoxir- 
master) having for the time being control 
or charge of the ship : 

(3) Cls. {27 'd) and (21 -h) added by Government of India (Adaptation 

■of Indian Laws) Order, 1937. 

(3-a.) Added by Act I of 1903. 

(3-b) Added by Act X of 1914. 

(3-c) Added by Act XXIY of 1917. 

(3-d) Added by Act XVIII of 1928. ■ ; 

(4) Added by Government of India (A%ff tation of Indian Laws) Order, 

1937, . 


“Master’ ' 
ship). 


(of 
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[app. 


0 V a b 1 e 
pertyP^ 


pro- 


^^North - Western 
Provinces and Oudli 
Aet.'^ 


(33) ''month.'' shall mean a month 
reckoned according to the British calendar : 

(34) "movable property" shall mean 
property of every description, except 
immovable property ; 

'"'[(34-a) 'North-West Frontier Province Act' shall mean 
an Act made by the local Legislature or the Governor of the 
North-West Frontier Province under the CTOvernment of India 
Act, or by the Provincial Legislature or the Governor of the 
North-West Frontier Province under the Government of India 
Act, 1985,] 

(35) "North-Western Provinces and Oudh Act" shall 
mean an Act made by the Lientenant- 
Governor of the North-Western Provinces 
and Oudh in Council under ^[tlie Indian 
Councils Act, 1861, or]*^' the Indian 
Councils Acts, 1861 and 1892 ; 

(36) "oath" shall include affirma- 
tion and declaration, in the ease of persons 
by jaw allowed to affirm or declare instead 
of swearing; 

(37) "offence" shall mean any act or 

^'vOffenee.’^ omission made punishable by any law for 

the time being in force; 

"[37-h} 'Official Gazette' or 'Gazette' shall mean the 
Gazette of India^ or, as the case may be, the official gazette of a 
province ; 

(37-&) 'Orissa Act' shall mean an Act made by the Pro- 
vincial Legislature, or the Governor of Orissa un.der the 
Government of India Act, 1935*] 

(38) "Part" shall mean a pail; of 

•tPart." the Act or Eegulation in which the word 

occurs ; 

(39) "person" shall include any 

'''-Person.^^ company or association or body of indi- 

V . , viduals, whether incorporated or not ; 

(5) Added hj Government of India (Adaptation of Indian Laws) 
Order, 1937. 

(6) Added by Act I of 1903, S. 3, 2nd inserted by Act X of 1914; 3rd 
inserted by Act XXIY of 1917; 4tii inserted by Act XVIII of 1928. 

(7) Cls. (37-^) and (37- b) added by tbe Government of India (Adapta- 
,, tion of Indian Order, 1937*,' ■■ ■ 
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‘Tolitiical Ag-ent, 


elude — 


(40) ''Political Agent'^ shall in* 


(a) the princial officer representing the Crown] in any 
territory or place beyond the limits of British India, and 

(b) any officer ^ appointed 

^ to exercise all or any of the 

powers of a Political Agent for any place not forming part of 
British India under the law for the time being in force relating to 
foreign jurisdiet ion : 

(41) “Presideney-town'^ shall mean the local limits for the 


^^Presideiicy- to wn. 


time being of the ordinary original civil 


^^Privy CoanGill^ 


jurisdiction of the High Court of Judi- 
cature at Fort William, Madras or Bombay, as the case may be : 

(42) "Privy CounciP’ shall mean the 
Lords and others for the time being of Her 
Majesty’s Most Honourable Privy Council : 

^^'’[(43) 'Province’ shall mean a 
Presidency, a Governor’s Province, a 
'Trovince. ' Lieuteiiant-Governor’s Province or a Chief 

Commissioner’s Province : 

(43-a) ‘Provincial Government,’ as respects anything done 
or to be done after the commencement of 
^U-.roYineial Govern- jjj Government of India Act, 

1935, shall mean — 

{a) in a Governor s Province, the Governor acting or not 
acting in his discretion, and exercising or not exercising his indi- 
vidual judgment, according to the provision in that behalf made 
by and under the said Act; and 

(5) in a Chief Commissioner’s Province, the Central Gov- 
ernment, and, as respects anything done before the commence- 
ment of Part III of the said Act, shall mean the authority or 
person authorized at the relevant date to administer executive 
Government in the Province in question :] 

(44) "public nuisance” shall mean a 
''Public iiiiisancel' public nuisance as defined in the Indian 
Penal Code; 


(8) Substituted 
Laws) Order, 1937, 


by Government of India (Adaptation of Indian 


(9) Omitted by ihid, 

(10) 01s. (43) and (43-a) have been substituted by ibid. 
56 



. (11) First brael:et iiaserted by Act I of 1903, S. 3— second inserted by 
Act X of 1914; third added by Act XXIV of 1917 and 4t]i added bv Act 
XVIII of -im '■ 

(12) Inserted by Government of India (Adaptation of Indian Laws) 

Order, 193L , • 

(13) "'Added,j3^-, Act'XXlV of 191L ' ' '.O'-' r/;, ' 

::.:(14)^ AddM^t#el^XTOi:ofAf^^^ ■ ..V. 
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^Tunjab Acty’ 


^i[(44-a) ''Punjab Act” shall mean an Act made by the 
Lieutenant-trovernor of the Punjab in 
Council under the Indian Councils Acts, 
1861 and 1892], [or the Indian Councils Acts, 1861 to 1909,] [or 
the Govermnent of India Act, 19J5], [or by the local Legislature 
or the Governor of the Punjab under the Govermnent of India 
Act], [or by the Provincial Legislature or the Governor of the 
Punjab under the Government of India Act, 1935] : 


(45) "registered” used with reference to a document, shall 

mean registered in .British India under the 
'^Begistered/' being in force for the 

registration of documents; 

(46) "Regulation,” shall mean a Eegulation made ^‘^[by 

the Central Government] under the Gov- 
Regulatioa. ernmeiit of India Act, 1870, ^®[or the Gov- 

ernment of India Act, 1915,] ^^for the Government of India 
Act], [or under S. 95 or S. 96 of the Goveiunnent of India 
Act, 1935] : 

(47) "rule” shall mean a rule made in exercise of a power 
conferred by any enactment, and shall 
include a regulation made as a rule under 


anv enactment 


'‘Schedule.” 


(48) "schedule” shall mean a sche- 
dule to the Act or regulation in which the 
word occurs ; 


“Scheduled 

“Section.” 

“SMp.” 


(49) "Scheduled District” shall 
mean a "Scheduled District” as defined in 
the Scheduled Districts Act, 1874: 

(50) "section” shall mean a section 
of the Act or Regulation in which the ^vord 
occurs ; 

(51) "ship”' shall include every 
description of vessel used in navigation not 
exclusively propelled by oars ; 
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‘Sind Act.' 


•«Son.” 


’«Snb-section.”’ 


(52) with its grammatical variations and cognate 

expressions, shall, with reference to a 
person who is unable to write his name, 
include '‘mark,’’ with its grammatical variations and cognate 
expressions: 

i5[(52-a) 'Sind Act’ shall mean an Act made by the 
Provincial Legislature or the Governor of 
Sind under the Government of India Act, 
1935] : 

(53) "son”, in the case of any one 
whose personal law permits adoption, shall 
include an adopted son; 

(54) "sub-section” shall mean a sub- 
seetion of the section in wdiich the word 
occurs; 

i6[(54-a) 'suits by or against the Crown’ and equivalent 
expressions shall include suits by or 
SSmts by^ or against against the Secretary of State, the Seere- 
ihe Crown. State in Council, the Central 

Government, a Provincial Government or the Crown Represen- 
tative : ] 

(55) "swear,” with its grammatical variations and 
“Swear ” cognate expressions, shall include affirm- 

ing and declaring in the case of persons 
by law allowed to affirm or declare instead of swearing: 

^'^[(55-a) "United Provinces Act” shall mean an Act 
made by the Lieutenant-Governor of the 
North-Western Provinces and Oudh (or 
of the United Provinces of Agra and 
Oudh) in Council under the Indian Councils Act, 1861, or 
the Indian Councils Acts, 1861 and 1892,] ^®[or the Indian 
Councils Acts, 1861 to 1909], [or the Government of India 
Act, 1915], ^^[or by the Local Legislature or the Governor of 
the United Provinces under the Government of India Act] , 


“United 
€es Aet.^^ 


Provin- 


(15) Cl. (52-a) added by Government of India (Adaptation of Indian 
Laws) Order, 1937. 

(16) Cl. (54-a) added by idzd, 

(17) Inserted by Acd; I of 1903, 8, 3, 

(18) Inserted by Act X of 1914, 

(ISra) Added by Act ZXCY.of 1917. ■ ■ ; 

(19) Added by Act XVIII of 1928. y, . 



THE IKTERPBETATIOK , OP INDIAN STATUTES. 


M 


THE general GLAUSES ACT (X OP 1897 ). 


445 



(1) The definition in S. 3 of the expressions 
British India’’, ‘‘Central Act^’, ‘^Cen- 
tral Government ”, “ Central liegMa- 

ture ”, “ Chief Controlling RevemiO 

Authority ”, “ Chief Revenue Authori- 
ty ” ^ ^ Crown contracts ”, “ Crown debts ’ ’, “ Crown grants ” 
“Crown liabilities”, “Crown property”, “Crown Represen- 
tative ”, “ Crown Revenues ’ ‘ 'Federal Government ”, “ Fe- 

deral Railway Authority”, “Gazette”, “Government”, “Gov- 
ernment Securities”, ‘/High Court”, “India”, “Indian law”, 
“Indian State”, “Official Gazette”, “Provincial Govern- 
ment,” and “suits by or against the Crown,” apply also, un- 
less there is anything repugnant in the subject or context, to 
all Indian laws. 

(2) In any Indian law, references to the “Provincial 
Government” or “Central Government” in any provision 
conferring power to make appointments to the civil services 
of, or civil posts under, the Crown in India include references 
to such person as the Provincial Government or the Central 
Government, as the case may be, may direct, and in any pro- 
vision conferring power to make rules prescribing the condi- 
tions of service of persons serving His Majesty in a civil capa- 
city in India, include references to any person authorised by 
the Provincial Government or the Central Government, as the 
ease may be, to make rules for the purpose. 

(3) The references in any Indian law to servants of or 
under, or to service of or under, a Government or a Province, 
to property of, or belonging to, or vested in, the Secretary of 
State in Council or a Government or a Province, and to for- 
feiture's to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, 
to the service of the Crown, to property vested in the Crown 
and to forfeitures to the -Crown.] 

General Buies of Construction. 

5. (1) Where any [Central Act] is not expressed to 

come into operation on a particular day, 
Coming into opera- then it shall come into operation on the 
tion of enactments. (j^y on which it receives the assent of 
the Governor-General. 

,(22) Inserted by Government of India . (Adaptation of Indian 
(23) Substituted by %bid. 


Application .of ceP' 
tain definition to all 
.Indian ., lawsv 



[apf. 


THE INTEEPEETATIOK OP IH0IAN STATUTES, 


Effect of repeal. 


(2) ^ [Where any [Central Act] is reserTed, under 
S. 68 of the Clovemment of India Act, 1915, [or under S. 32 ■ 
of the Government of India Act, 1935], for the signification 
of His Majesty’s pleasure thereon, then, if no later date is 
expressed, it shall come into operation, if assented to by His 
Majesty, on the day on which that assent is duly jiotified.] 

(3) Unless the contrary is expresser, a “'“[Central Act] 
or Eegnlation sbali be construed as corning into operation im- 
mediately on the expiration of the day preceding its com- 
mencement. 

^ [5-A, Where any Act made by the Governor-General 
under S. 44 of the Goveihiment of 
Coming toto opera- ^935 expressed to come 

tion ot Go%'erttor- . U . • , . , t 

General-s Aet. operation on a parti.eular day it 

shall come into operation on the date on 
which it is enacted by the Governor-Gen eraL] 

6. Where this Act, or any ^•"'’[Central Act] or Regula- 
tion made after the commencement of 
this Act, repeals any enactment Mtheito 
made or hereafter to be made, then, unless a different inten- 
tion appears, the repeal shall not — 

(a) revive anything not in force or existing at the 
time at which the repeal takes effect; or 

(h) affect the previous operation of any enactment se 
repealed or anything duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repeal- 
ed; or 

(d) affect any penalty, forfeiture or punishment in- 
curred in respect of any offence committed against any enact- 
ment so repealed; or 

(e) affect any investigation, legal proceeding or remedy 
in respect of any such right, privilege, obligation, liability, 
penalty, forfeiture or punishment as aforesaid; 

and any such investigation, legal proceeding or remedy 
may be instituted, continued or enforced, and any such penal- 

(24) Substituted hf Aet XXIV of 1917. 

(25) Substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937, 

( 1 ) Added by Government of India (Adaptation of Indian 
Laws) Order, 1937., 
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ty, forfeiture or punishment may be imposed as if the Repeal- 
ing Act or Regulation had not been passed. 

^[6-A. Where any ® [Central Act] or Regulation made 
after the commencement of this Act 
_ Eepeal of Act mak- repeals any enactment by which the 

meat i A“or text of any ®[ Central Act] or Regula- 
Eeguiation. tion was amended by the express 

omission, insertion or substitution of 
any matter, then, unless a different intention appears, the 
i-epeal shall not affect the continuance of any such amendment 
made by the enactment so repealed and in operation at the 
time of such repeal.] 

7. (1) In any ^ [Central Act] or Regulation made after 

... the commencement of this Act, it shall 

ea^M^tmeSs. necessary, for the purpose of reviving, 

either wholly or partially, any enact- 
ment wholly or partially repealed, expressly to state that 
purpose. 

(2) This section applies also to all ® [Central Acts] 
made after the third day of January, 1868, and to all Regula- 
tions made on or after the fourteenth day of January, 1887. 

'*[S- (1)] Wliere this Act, or and ^[Central Act] or Re- 

Constrnetioa of re- f commencement 

ferenee to repealed ot this Act, repeals and re-enacts, wither 
enactments. without modification, any provision of a 

former enactment, then references in any 
other enactment or in any instrument to the provision so 
repealed shall, unless a different intention appears, be con- 
strued as references to the provision so re-enacted. 

^(2) Where any act of Parliament repeals and re- 
enacts, with or without modification, any provision of a 
former enactment, then references in any » [Central Act] or 
in any Regulation or instrument to the provision so repealed 
shall, unless a different intention appears, be construed as 
references t o the provisions so re-enacted. 

(2) Added by Aet XIX of 1936, ~~ ^ ^ “ 

(3) Substituted by 0ovenmient of India (Adaptation of Indian 
Laws) Order, 1937. 

(4) Ee-nninbered as S. S <1> and oL (8.), added by Act XVin of 

1919 , 
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Commence m e n t 
and tomination of 
time. 


9. (1) In any ® [Central Act] or Rogidation. made after 
the commencemeiit .of . thm . Act, it shall 
be sufficient,' for the purpose of exclud- 
ing ..the;' first .. in. a eerie.s ■ of days or anj' 
other-. period of time, to : use the. word' 

^^from’^ and, for the purpose of inelnding the last in a series 
of days or any other period of time, to nse the word - ^ to. ^ ^ 

(2) This section applies also to all [Central Acts] 
made after the third day of janiiary, 1868, and to all Regu- 
lations made on or after the fourteenth day of J aiiiiary, 1887, 

10. (1) Where, by any [Central Act] or Iicgnlation 

made after the commencement of this 
Computation of time. ^et, any act or proceeding is directed or 
allowed to be done or taken in any Court 
or office on a certain day or within a prescribed period, then, 
if the Court or office is closed on that day or the last day of 
the prescribed period, the act or proceeding shall be considered 
as done or taken in due time if it is done or taken on tlie next 
day afterwards on which the Court or office is open: 

Provided that nothing in this section shall apply to any 
act or proceeding to which the Indian Limitation Act, 1877, 
applies. 

(2) This section applies also to all ®[ Central Acts] and 
Regulations made on or after the fourteenth day of January, 
1887. 


11 . 


Measurement 

distances. 


of 


In the measurement of any distance, for the pur- 
poses of any ^[Central Act] or Regula- 
tion made after the commeneenient of 
this Act, that distance shall, unless a 
different intention appears, be measured in a straight line on 
a horizontal plane. 

12. Where, by any enactment now in force or hereafer 
to be in force, any duty of customs or 
to® nature thereof, .is leyia- 

mcEts. ble on any given quantity, by weight, 

measure or value of any goods or mer- 
chandise, then a like duty is leviable according to the same 
rate on any greater or less quantity. 

(5) Substitoted lsy Government of Inaia (Adaptation of Indian 

Uaws') Order, -Tasf. ■ - ''.‘V ‘ 
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Mr 


1 ‘^[Central Acts] and Ee- 

toiciea* and num- ^ i ^ 

Iber. gulations, unless there is anything 

repugnant in the subject or context — 

(1) words importing the masculine gender shall be 
taken to include females j and 

(2) words in the singular shall include the plural, and 

■ •v^^'ce versa, 

'^[13-A. In all ^(Central Acts) and Regulations, refer- 
Eeferenees to the Sovereign or to the Crown 


Sovereign. 


Powers conferred 
•on the Grovernment 
to be exercisable 
from time to time. 


shall, unless a different intention 
appears, be construed as references to 
the Sovereign for the time being.] 

Powers and FunoUonaries. 

14. (1) Where, by any ®[ Central Act] or Regulation 
made after the commencement of this 
Act, any power is conferred ^] then, 
^[unless a different intention appears,] 
that power may be exercised from time 

to time as occasion requires. 

(2) This section applies also to all ^[Central Acts] and 
Regulations made on or after the fourteenth day of January, 
1887. 

15. Where, by any ^[Central Act] or Regulation, a 

power to appoint any person to fill any 
office or execute any function is confer- 
red, then, unless it is otherwise expressly 
pro^dded, any such appointment if it 
is made after the commencement -of this 
Act, may be made either by name or by virtue of office. 

16. Where, by any ^[Central Act] or Regulation, a 

power to make any appointment is con- 
ferred, then, unless a different intention 
appears, the authority having ^^[for the 
time being] power to make the appoint- 
ment shall also have power to suspend 
■or dismiss any person appointed [whether by itself or any 
other authority] in exercise of that power. 

(6) Substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 

(7) Inserted by Act XVIII of 1919. , 

(8) Omitted by ibid. 

(9) Inserted by ibid. 

(10) Inserted, by Act XVIII of 1928. 

(11) Substituted by Act XVIII of 1928. 

57 


Power to appoint 
to include power to 
appoint ex officio. 


Power to appoint 
to include power to 
■suspend or dismiss. 
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17. (1) In any Central Act] or Regiilatioii iiiade after 

; ^ the' coitt,inencement of ' tMs Act, it ' stall 

sufficient, for the purpose of indicat- 
ing the application of a law to every 
person or number of persons for the time being executing the 
functions of an office, to mention the official title of tlie officer 
at present executing the functions, or that of the officer by 
whom the functions are commonly executed. 

(2) This section applies also to all ^-[Central Acts] 
made after the third day of January, 1868, and to aO Eegula- 
tioiis made on or after the fourteenth day of January, 1887. 

18. (1) In any Central Act] or Regiilatiorr made after- 
the commencement of this Act. it shall 
be sufficient, for the purpose of indicat- 
ing the relation of a law to the successors of any functionaries 
or of corporations having perpetual succession, to ex])ress its 
relation to the functionaries or corporations. 

(2) This section applies also to all ^"^[Central Acts] 
made after the third day of January, 1868, and to ail Regula- 
tions made on or after the fourteenth da^’^ of January, 1887. 

19. (1) In any ^^[Central Act] or Regulation made 
after the commencement of this Act, it 


Successors. 


Official Chiefs and 
subordinates. 


shall be sufficient, for the purpose of 
expressing that a law relative to the 
chief or superior of an office shall apply to the deputies or 
subordinates lawfully performing the duties of that office in 
the place of their superior, to prescribe the duty of the 
superior. 

(2) This section applies also to all ^^[Central Acts] 
made after the third day of January, 1868, and to all Regula- 
tions made on or after the fourteenth day of Januai'y, 1887. 

Provisions cls to Orders, BuLes, etc., me.de under 
Enactments. 

20. Where, by any [Central Act] or Regulation, a 
power to issue any order, ^'"^[notification], 
Construction ^ of scheme, rule, form or bvJaw is confer- 

under enactments. expressions used m the order, 

[notification.], scheme, rule, form or 


of India (Adaptation of 


(12) Substituted by G-overnment 
Indian Laws) Order, 1037. 

(13) Inserted by Aet I, of 1003, S. 3 — Of, B. 31 of tbe Interprefca- 
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B.] 


Power to make, to 
iiielnde power to add 
to, amend, vary or 
rescdnd, orders, rules 
or by-laivs. 


by-law, if it is made after the commencement of this Act, shally 
unless there is anything repugnant in the subject or contest, 
have the same respective meanings as in the Act or Regulation 
conferring the power. 

21. Where, by any [Central Act] or Regulation, a 
power to [issue notifications], orderfe', 
rules or by-laws is conferred, then that 
power includes a power, exercisable in 
the like manner and subject to the like 
sanction and conditions (if any), to 

add, to amend vary or. rescind any 
^'^[notifications], orders, rules or by-laws so [issued]. 

22. Where, by any ^®“^[ Central Act] or Regulation which 

is not to come mto- force immediately on 
the passing thereof, a power is confer- 
red to make rules or by-laws, or to issue 
orders with respect to the application of 
the Act or Regulation, or with respect 
to the establishment of any Court or 
office or the appointment of any Judge 
or officer thereunder, or with respect to the person by whom, or 
the time when, or the place where, or the manner in -which, or 
the fees for whieii, anything is to be done under the Act or 
Regulation, then that power may be exercised at any time 
after the passing of the Act or Regulation; but rules, by-laws 
or orders so made or issued shall not take effect till the com- 
mencement of the Act or Regulation. 

23. Where, by any [Central Act] or Regulation, a 
power to make rules or by-laws is ex- 
pressed to be given subject to the con- 
dition of the rules or by-laws beMg 
made after previous publication, then 
the following provisions shall apply,, 
namely: — 


Making of rules or 
by-laws and issuing 
of orders between 
passing and commen- 
eement of enactment. 


Provisions appli- 
cable to making of 
rules or by-laws after 
previous publication. 


tion Act, 1889 (52 So 53 Vie,, c. 63), and S- 10 of the Madras General 
Clauses Act (Madi-as Act I of 1891). 

(13-a) Substituted by Government of India (Adaptation of Indian 
Lawis) Order, 1937. 

(14) Substituted by Act I of 1903, 8. 3, 

(15) Inserted by ibid. - • - 



(1) the authority having power to make the rules or 
by-laws shall, before making them, publish a draft of the pro- 
posed rules or by-laws for the information of persons likely to 
be affected thereby; 

(2) the publications shall be made in such nianner as 
that authority deems to be sufficient, or, if the condition with 
respect to previous publication so requires, in such manner as 
the [Central Government] or the [Provincial GoTernment] 
prescribes ; 

(3) there shall be published with the draft a notice 
specifying a date on or after which the draft will be taken 
into consideration; 

(4) the authority having power to make the rules or 
by-laws, and where the rules or by-laws are to be made with 
the sanction, approval or concurrence of another authority, 
that authority also, shall consider any objection or suggestion 
which may be received by the authority having powder to make 
the rules or by-laws from any person with respect to the draft 
before the date so specified; 

(5) the publication in the Gazette of a rule or by-law 
purporting to have been made in exercise of a pow’er to make 
rules or by-law^s after previous publication shall be conclusive 
proof that the rule or by-law has been duly made. 

24 . Where any [Central Act] or Regulation is, after 
the commencement of this Act, repealed 
Continuation, of and re-enacted wdth or without modifi- 

orders, etc., issued cation, then, unless it is otherwise ex- 

P^Tided, mj. ■'’[appoi.rtment, 
od. notification,] order, scheme, rule, form 

or by-law, ^"^[made or] issued under the 
repealed Act or Regulation shall, so far as it is not inconsist- 
ent with the provisions re-enacted, continue in force, and be 
deemed to have been [made or] issued under the 

provisions so re-enacted, unless and until it is super- 
seded by any [appointment, notification,] order, 
scheme, rule, form or by-law^ ^^-^[made or] issued under 

the provisions so re-enacted and when any [Cen- 

tral Act] or [Regulation, which, by a notification under S. 5 

• (16) Substituted ' by C^oviermueait of India (A^ptatiou of 
Indian Laws) Order, 1937. 

(17) Inserted by Act I of 1903, S. 3, 

(17-a) Inserted by Act I of 1903, S. 3. 

(18) Inserted by Act XTH of 1914. 
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or S. 5-A of tlie Scheduled Districts Act, 1874, or any like law, 
has been extended to any local area, has, by subsequent noti- 
fication, been withdrawn from and re-extended to such area 
or any part thereof, the provisions of such Act or Regulation 
shall be deemed to have been repealed and re-enacted in such 
area or part within the meaning of this section]. 

Miscellaneous. 

25. Sections 63 to 70 of the Indian Penal Code and the 

provisions of the Code of Criminal Pro- 
Becovery of fines. eedure for the time being in force in 
relation to the issue and the execution of warrants for the 
levy of fines shall apply to ail fines imposed under any Act, 
Regulation, rule or by-law, unless the Act, Regulation, rule or 
by-law contains an express provision to the contraryL 

26. Where an act or omission constitutes an offence 
under two or more enactments, then the 
offender shall be liable to be prosecuted 
and punished under either or any of 
those enactments, but shall not be liable 

to be punished twice for the same 

offence. 

27. Where any [Central Act] or Regulation made after 

the commencement of this Act authoriz- 
service requires any document to be served 

by post, whether the expression serve 
or either of the expressions, ^ 'give ’’ or '^^send'^ or any other 
expression is used, then, unless a different intention appears, 
the service shall be deemed to be effected by properly address- 
ing, pre-paying and posting by registered post, a letter con- 
taining the document, and, unless the contrary is proved, to 
have been effected at the time at which the letter would be 
delivered in the ordinary course of post- 

28. (1) In any [Central Act] or Regulation and in 
any rule, by-law, instrument or document 
made under, or with reference to, any 
such Act or Regulation, any enactment 

may be cited by reference to the title or short title (if any) 
conferred thereon or by reference to the number and year 


Provision as to 
offences punishable 
under two or more 
enactments. 


Citation of enaet- 
ments. 


(18-a) Substituted by Government of India /(Adaptation of Indian 
Laws) Order, 19B7. . 
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thereof, and any proYision in an enactment maj be cited by 
reference to the section or snb-section of the enactment in 
which the provision is eontaiaed. 

(2) In this Act and in any [Central Act] or Regnla- 
lation made after the eommehcement of this Act, a description 
or citation of a portion of another enactment shall unless a 
different intention appears, be eonstrnecl as including the word, 
section or other parts mentioned or referred to as forming the 
beginning and as forming the end of the portion comprised in 
the description or citation. 

29. The provisions of this Act respecting the eonstrnc- 
tion of Acts, Regnlatioiis, rules or b}^- 
Saving for previ- laws made after the commencement of 
aS affect the eoiistruetion 

of any Act, Eegulation, rule or by-law 
made before the commencement of this Act, altlioiigli the Act, 
Eegulation, rule or by-law is continued or amended by an Act, 
..Eegulation, rule or byriaw made after the commencement of 
this Act. 

■^^30. In this Act, the expression [Central Act] 
wherever it occurs, except in S. 5. and 
the word ^Aet’ in clauses(9), (12),(38), 
(48) and (50) of S. 3 and in S. 25 shall 
be deemed to include an Ordinance made and promulgated by 
the Governor-General under S. 23 of the Indian Councils Act, 
1861, ^^[or S. 72 of the Government of India Act, 1915], 
?^.[or S, 42 or S: 43 of the Government of India Act, 1935.]. 

^30-A. [* ^ ^ ^ 1 . 


Application of Act 
to Ordinances. 


SCHEDULE. 

(Repealed by Act I of 1903) 


(19) Substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 

(20) This section was inserted by Act XVII of 1914. 

(21) The words <^or S. 72,,.. Act 1915 were added by Act XXIV 
of .1917. 

(22) Omitted by Gbvenmient of India (Adaptation of Indian 
Laws) Order, 1937. ' 

(23) Sections 30-A and 31 were omitted by ibid. 


APPENDIX 0. 

THE BENGAL GENEEAL CLAUSES ACT, 1899. 
(Bengal Act I op 1899). 

, . : , .STATEMENT OP BEPEALS . AND AMENDMENTS. 

Amended and repealed in part by Ind. Act I of 1903; the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937. 

Bepeaied (in Eastern Bengal) by E. B. and A. Act I of 1909; 
Be-extonded to Eastern Bengal by Ben. Act I of 1914; Amended by 
Ben. Act I of 1914. 

CONTENTS. 

PRJSLIMINAay. 

Section. ■ ■ ■ •. , ... 

1. Short title, 

2. {Bepeaied) . 

General Definitions. 

3. .Definitions. . 

4. Apj)li cation of certain of the foregoing definitions to previous 
Bengal Acts. 

5. Continuance of certain definitions for purposes of previous 
Bengal Acts. 

General Bulbs of Construction. 

6. Coming into operation of Bengal Acts. 

7. Printing of date on which Act is published after having received 
the assent of the Governor-General. 

8. Effect of repeal. 

9. Eevival of repealed enactments. 

10. Construction of references to repealed enactments. 

11. Comnieneement and termination of time. 

12. Computation of time. - ^ , 

13. Measurement of distances. 

14. Gender and number. 

Powers anb Punctionaries. . 

15. Powers conferred on the Government to. be exercisable from 
time to time. 

16. Power to appoint to include power to appoint ex officio. 

17. Power to appoint to include power to suspend or dismiss. 

18. Substitution of functionaries. 

19. Successors. 

20. Oifie ial chiefs and subordinates. 

• Provisions as to orders, rules, etc., made uip>m enactments 

21. Construction of orders, etc., issued under Bengal Acts. 

22. Power to make to. include power to add to,, amend, vary or res* 
cind, orders, etc. 
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. , . Section. 

23. Making of rules or by-laws and issuing of orders between 
publication and eommencement o.f Bengal Act. 

24. Piovisions applicable to making of rules or bY-law&, after i-rp 

vious publication. “ 

25 . Continuation of orders, etc., issued under enactments repealed 
and re-enacted. 

AIiscelianeous. 

26. Eeeoverj of fines. 

27. Profusion as to offences punishable under two or more 
enactments. 

28. Meaning of service by post. 

'29, Citation of enactments. 

30. Saving for previous Acts, rules and by-laws. 

31. Application to Eastern Bengal and Assam Acts and Ordinances 

ana Regulations under the Government of India Act, 1935 

THE BENGAL GENERAL CLAUSES ACT, 1899.1 
(Bengai, Act I op 1899). 

[18ih January, 1899. 

An Aot for further shortening the language used in Bengal 
Acts, and for other purposes. 

Whereas it is expedient further to shorten the langnage 
used in Bengal Acts, and to mate certain other nroyisions 
relating to those Aetsj 

It is hereby enacted as follows: 

Prbeiminart. 

Short title n BeNGAH 

Short t itle. General Clattses Act, 1899. 

(1) Legisiattve PArms.— For Statement of Objects and Reasons 
see Calcutta Gazette, 1898, Pt. IV, p. 570, and for Proceedings in 
Cowriml, see ihH., Supplement, pp. 1426, 1428, 1679, and 2538. ^ 

Local Ex^t.— I t originaUy extended to the whole of the former 
roTinee of Bengal, including the de-regulationised tracts. It was 
Gh7fel« re-enacted for Eastern Bengal (including the 

^ttagong HGl-traets) by the Eastern Bengal and Assam aLeral 
Cflauses Act,. 1909 (E. B. & A. Act I of 1909). The former 

19oT‘ rr J ^ II of 

after the t.t A ^ Bengal Acts passed 

ter the 1st of April, 1912— aee Bengal Act I of 1914, S. 3, Seh. I. 

(T ^ . ®Io®oIy follows the General Clauses Act, 1897 

ik hy ,t]he .Goyemor-General in Council and some of 

& 53^ vTel,T 63^ ““ Interpretation Act, 1889. (62 
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Definitions. 


“Affidavit.” 


2. (Eepeal of Bengal Aci V of 1867). Bep. by the 
Am^nMng WQZ (I of 1903): 

General Definitions. 

3. In tills Act, and in all Bengal Acts made after the 
commencement of this Act^ unless there 
is anything repugnant in the subject 

. :or 'Context, — 

(1) ‘"abet,” with is grammatical variations and cognate 
“Abet.'^ expressions, shall have the same mean- 

ing as in the Indian Penal Code f 
^(2) ^^act,” used with reference to an offence or a civil 
wrong, shall include a series of acts; and 
words which refer to acts done shall 
extend also to illegal omissions; 

^(3) '‘affidavit^’ shall include afSrmation and declara- 
tion in the case of persons by law' allow- 
ed to affirm or declare instead of 

swearing ; 

Applioatigx. — T he General Glauses Act, 1897, applies, for the most 
part, only to Acts of the Governor-General in Council and to Eegulations 
made under the Government of India Act, 1870 (33 Sc 34 Viet., c. 3) ; 
but S. 12 applies also to India enactment of all kinds, including, among 
others, Bengal Acts. The section runs as follows; — 

“12. Where, by any enactment now in force or hereafter to be in 
force, any duty of customs or excise, or in the 
Duty to be nature thereof, ijs- leviable on any given quantity, 
taken pro rata, by weight, measure or value of any goods or 
merchandise, then a like duty is leviable according 
to the same rate on any greater or less quantity.. 

The Bengal General Clauses Act, 1899, is expressed, in every section 
except Ss, 27 and 30, to apply only to Bengal Acts. 

The Eastern Bengal and Assam General Clauses Act, 1909 (E. B. 
& A, Act I of 1909), has effect in Eastern Bengal ('vtde paragraph 2 
of this footnote above) and in Western Bengal as applying only to- 
certain E. B. & A. Acts extended to that area by the Bengal Daws Act. 
1914 (Bengal Act I of 1914). 

(2) Some of the defaiitions in this section apply also to Bengal 
Acts made between the Ist June, 1867, and the commencement of the 
present Act — see S. 4, Eor two further definitions applying to such 
Acts, see S. 5. 

(3) See Act XLV of I860., Ss. W7, WS and 108-A. 

(4) Of, S. 33 of the Indian Penal Code. 

'(6) Cf, the definitions of '^^oath'** and “swear in clauses (29) 
and (44). 
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«(4) “barrister” shall mean a barrister of England or 
^ ^Barrister. ^ ^ Ireland, or a member of the Faculty of 

Advocates in Seotland; 

"Bengal.” T(5) [Omitted.] 

®(6) “Bengal Act” shall mean an Act made by the 
"Bengal Aet.” Lieutenant-Governor of Bengal in Coun- 

- cil under ®[the Indian Councils Act, 

1861, or] the Indian Councils Acts, 1861 and 1892 ^^[or the 
Indian Councils Acts, 1861, 1892 and 1909, or made by the 
Governor in Council of Fort William in Bengal under the 
Indian Councils Acts, 1861, 1892 and 1909] “[or the Govern- 
ment of India Act, 1915, or by the Local Legislature or the 
Governor of Bengal under the Government of India Act, or 
by the Provincial Legislature or the Governor of Bengal under 
the Government of India Act, 1935] ; 

"Chapter.” (7) “Chapter” shall mean a Chap- 

ter of the Act in which the Avord occurs; 

(8) “Collector” .shall mean, in Calcutta, the Collector 
"Collector.” of Calcutta, and elsewhere the Chief 

officer in charge of the revenue admini- 

, stration of a district; 


(6) For a. similar definition, see the Indian High Courts Act 1S61 
(24 & 2.5 Tiet., c. 104), s. 19. ’ ' ' 

Clause (5) of S. 3 vn.? omitted by Government of India 
(Adaptation of Indian Laws) Order, 1937, Seh.. IV. it r.an thus- 
Bengal shall mean the territoiies within British India for the time 
being under the administration of the Iiieutenant-Covemor of Bengal. 

(8) A similar definition is given in clause (5) of 8. 3 of the Gene- 

definition was inserted' in 
o.der to introduce a uniform method of citing Arts of the Bengal 
Counci and to suggest the abandonment of the various other methods 
fo.merly adopted, e.g., “Act (B.C.) of 1869,” Act I of 1869 passed by 
the Lieutenant-Governor of Bengal in Council”. The method of eita- 
tion most commonly adopted was "Act I (B.C.) of 1869,” but the 

abbreviation of "(B.C.)” is peculiarly inappropriate, inasmuch as it 
would stand equally well for Acts of the Bombay or Burma Council! 
und IS the recognized abbreviataoh for Before Christ. 

p) These words and figures in square brackets in S. 3 (6) were 

inserted by the Amending Act, 1903 (I of 1903), Seh. II. ^ 

These^ words and figures in square brackets in S. 3 (6) were 

S. in ^ Aef^ .1914 (Bengal Act I of 1914), S. 5, 
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^'^(9) ''eoiii.menceinent/' used with reference to an Act, 
shall mean the day on which the Act 

"^^CommenceBieiit/^ ^ • x i» 

comes into force; 

(10) ‘'^Gominissioner’’ shall mean the chief officer in 
^^Gommissioiier charge of the .revenue adininistration of 

a division; 

Conciliar officer^’ ^shall include = coiisiil-general, 

■ consiil, vice-consiil, consular agent, pro^ 

‘ consul and any person for the time 

being authorized to perform the duties of consul-general, con- 
sul, vice-consul or consular agent ; 

(12) ^‘District Judge shall mean the Judge of a prin- 
'TOstrict Judge. cipal Civil Court of original jurisdic- 

tion, but shall not include a High Court 
in the exercise of its ordinary or extraordinary original civil 
jurisdiction; 

14(13) ^ ' document ’ ^ shall ineiude any matter written,^® 
^ ^Document” expressed or described upon any sub- 

stance by means of letters, figures or 
marks' or by more than one of those means, which is intended 
to be used or which may be used, for the purpose of recording 
that matter; 

(14) ' Enactment shall ineiude a Kegulation (as here- 
Enactment iiiafter'^'^' defined and any Regulation 

of the Bengal Code, and shall also in- 
clude any xDrovision contained in any Act or in any such 
Regulation as aforesaid; 

(15) father, in the ease of any 

“Father.” one -whose personal law permits adoption, 

shall include an adoptive father; 

(16) ‘‘financial year’’ shall mean 
‘'financial year.’^ the year commencing on the first day of 

April; 

(12) As to when an Act comes into force, see S. 6. 

(13) For a similar definition,, see the Consular Salaries and Fees 
Act, 1891 (54 & 55 Vict., c. 36), S. 3. 

(14) For similar definitions, see the Indian Penal Code (Act XLV 
of I860), S. 29, and the Indian Evidence Act, 1872 (I of 1872), S. 3. 

(15) As to construction of expressions referring to writing, see 

• elause (47) of this section. ' ' ; ' 

(16) See danse (35) of this section. 
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“(xood faith” (17) shall be deemed to be 

done in “good faith” where it is in fact 
done honestly, whether it is done negligently or not ; 

(18) “Government” or “the Government” shall,; in- 


clude the [Provincial Government] as 
well as the [Central Government]; 

• • • * 3 :. • 

(20) ®^“Her Majesty” or “the 
Queen” shall include her successors; 

(21) ^“immovable property” shall include land, bene- 
fits to arise out of land, and things 
attached to the earth, or permanently 
fatened to anything attached to the 


^^Government. ^ 

(19) 

^^Her Maje&ty^^ or 
‘'the Queen.” 


“Immovable pro 
perty, ^ ^ 

earth: 


(22). ^‘impriscmment^^ shall mean 
“Imprisonment,” imprisonment of either description^ as 
defined in the Indian Penal Code; 

(23) ^^^"local authority’" shall mean a Municipal Com- 
‘ 'Local authority.^’ mittee. District Board, body of Port 
Commissioners or other authority legal- 

(17) I^or a similar definition, see the Bill of Exchange Act, 1882 

(45 Jb 46 Yict., c. 61), S. 90, and the Sale of Goods Act, 1893 (55 & 
56 Viet, c. 71), S. 62 (2). ^ 

present Act differs from the definition "of good 
faith contained in S. 52 of the Indian Penal Code (Act XLV of 1860). 

(18) Substituted for the words “Local Government^ by Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, 

(19) Substituted for the words “Government of India by ihid. 

(20) Clause 19 was omitted by iUd,, Scb. IV. 

CL 19 ran thus: “Government of India” shall mean the Governor- 
General in Council or, during the absence of the Governor-General from 
Ms Council, the President in Council, or the Governor-Generai alone, as, 
regards the powers which may be lawfuUy exercised by them or him, 
respectively: 

m.-., Majesty's title as Empwox of India, see the Boyal 

Act, 1901 (1 Edw. 7, c. 15) and Proclamation publislied in Gazette 
of India, 1901, Pt. I, p. 994. 

_ (22) The eipresaion “iminoveable property” is defined differentia 

m tteyndian ^gistration Act, 1908, S- 2 (6). Eor a definition of 
lamd applicable te Bengal Acts made between the 1st June, 1867 

_ 'and the 18 th ^anunry^ 1899, $m B. 5, poat* ^ 

■ ' aSI « ©r simpfe, see S. 63 ef Act XLV of 1860 

' (24) Pot a sfeiilar definition, see the Local Antiorities r,»».T,I A«t 
.1014 (IX of 1914), S. 2. . . AiMeriraes MJans ABI, 
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ly entitled to, or entrusted by the G-overnment with, the con- 
trol or management of a municipal or local fund; 

^ 24 ) ^ ^ ^]. 

(25) Magistrate shall include every person exercising 

‘^Magistrate/’ all Or any of the powers of a Magistrate 

under the Code of Criminal Procedure,^ 
for the time being in force; 

(26) ‘master,^’ used with reference to a ship, shall 
^^Master” (of asMp). mean any person (except a pilot or bar- 

bour-master) having for the time being 
control or charge of the ship; 

(27) month’’ shall mean a month 
reckoned according to the British 
calendar ; 

(28) ‘‘movable property”^ shall 
mean property of every description, 
except immovable property; 

shall include affirmation and declaration in 
the ease of persons by law allowed to 
• affirm or declare instead of swearing;^ 

(30) ^“offence” shall mean any act 
or omission made punishable by any 
law for the time being in force; 

(31) “Part” shall mean a part of 
the Act in which the word occurs ; 

(32) person” shall include any 
company or association or body of indi- 
viduals, whether incorporated or not; 


•^^Movabl© property.” 
(29) “oath’^ 

^‘Person.” 


(25) Omitted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 

Cl. 24 ran thus: ^^Local Government shall mean the Liexitenant- 
Governor of Bengal. 

(1) The Code now in force is Act V of 1898. 

(2) Eor a similar definition, see the Merchant Shipping Act, 1894 
(57 & 58 Viet., c. 60), S. 742. 

(3) For a comprehensive definition of the word ^‘property”, see 
S. 168 of the Bankruptcy Act, 1883 (46 & 47 Tiet,, c. 52). 

(4) Of, the definition of affidavit’ ' in elattse (3), ante. . 

(5) For a similar definition, see S. 4 (&) of the Code of Criminal 
Procedure, 1898 (V^of 1898). 

(6) For a different definition of ^ ^person,” applicable to Bengal 
Acts made between the 1st June, 1867 and the 18th January, 1899, see 
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^^Piiblic nuisance. 


■ (33)' ^ ‘public iiiiisancev^: sbail.' m 
a public'. ' uiiisaiice . as ■ , defiued ^ , in , the 
Indian Penal Code;^ 

(34) registered/ ’ used with reference to a document, 
shall mean registered in British India 
egisexec. Under the iaw^ for the tiine being in 

force for the registration of documents; 

(35); “'ReguiatiO'n” shall mean a 
Regulation made under the Governnient 
of India Actj 1870; 

( 36 ) ‘ rule ’ ’ shall mean a riiie made in exercise of a 

power eoiiferred by any enactment, and 
shall include a regulation made as a 
rule under any enactment ; 

(37) ''^Schedule” shall mean a sche- 
dule to the Act in which the word occurs ; 

(38) ‘^Scheduled District” shall 
mean a ^‘Scheduled District” as defined 
in the Scheduled Districts Act, 1874 ; 

(39) ‘‘’section” shall mean a seetion 
of the Act in which the word occurs; 

ship” shall include every description of vesseP/ 
used in navigation not exclusively pro- 
pelled by oai*s; 

(41) “sign,” wdth its grammatical variations and cognate 
expressions shall,, with refei’enee to a 
person who is unable to write his name, 


‘megulatioii. ^ 




Seliedule. ^ 


“Sebeduletl Bis- 
triet. ’ ’ 


‘ ^Section. * 


(40) 








(7) See Act XLY of 1860. 

(8) See the Indian Eegistration Act, 1908 (XYI of 1908). 

(9) For provisions as to rules, see Bs. 21 to 26, 29 and 30. 

Under the GoTernment of India (Adaptation of Indian Laws) 

Order, 1937, Sch. I. The SehedniedL Districts Act, 1874 (XIY of 1874) 
shall cease to liave effect, withont prejudice to the continuing validity 
of any notification, appoinltment, regulation, direction or determination 
‘ made thereunder and in force immediately befo 2 *e the coinineneement of 
Part III of the Government of India Act, 1935. See the above Adapta- 
tion as legards the power , of the Central Government and Frovineial 
Government to introduce modifications- or restrictions in the enactments 
having effect in any area in British India. 

(10) For a similar definition, see the Merchant Shipping Act, 1894 

' (57;'., ^ m fiO);,’ a ; 

(11) For definition of ‘ ^vessel , see el. (45) of this seetion, post. 
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include 
expi'essions j ■ ' 


with its oTammatical variations and sognate 


^^Sub-section.’^ 

(44) 

t^Swear. 


''VesseL^^ 


(42) ''son/’ in the case of any one 
whose personal law permits acIoi:)tion, 
shall include an adopted son; 

(43) "sub-section” shall mean a sub- 
section of the section in which the word 
occurs; 

'swear,” with its grammatical variations and 
cognate expressions, shall include affirm- 
ing and declaring in the ease of persons 
by law allowed to affirm or declare instead of swearing; 

(45) vessel” shall include any 
ship^^ or boat or any other description 
of vessel used in navigation ; 

‘ will ’ ’ shall include a codicil and every writing 
making a voluntary posthumous dis- 
position of property; 

expressions referring to "writing” shall be con- 
strued as including references to print- 
ing, lithography, photography and other 
modes of representing or reproducing words in a visible 
form; and 

(48) "year” shall mean a year 
reckoned according to the British 
calendar/^ 

4. The definitions in S, 3 of the following words, that is 
to say, "affidavit,” "Magistrate,” 
"month,” "oath,” and "swear,” apply 
also, unless there is anything repugnant 
in the subject or context, to all Bengal 
Acts made between the first day of June, 
1867, and the eommeneenient of this Act. 

(12) C/. tbe definition of “affidavit’^ in el. (3). 

(13) For a similar definition, me the Merchant Shipping Aet, 1894 
(57 & 58 Yiet., e. 60), S. 742. 

The word “vessel” is differently defined in tho Indian Penal Code 
(Aet XLY of 1860), S. 48. 

(14) For definition of “ship,^’ see cl. ^40) of this section. 

(15) The word “will” is differently defined in the Indian Sttcees- 
sion Aet, 1865 (X of 1865), S. 3. 

(16) For definition of “financial year,^^ see el. (16), 


(46) 
‘Will.” 

(47) 

Writing.” 


“Year, 


Apifiieation of cer- 
tain of the foregoing 
definitions to pre- 
vious Bengal Acts. 
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Coatinnanee of cer- 
tain definitions for 
purposes of previous 
Bengal Acts. 


5. In all Bengal Acts made between 
the first day of June, 1867, and tbe eom- 
mencement of this Act, unless there is 
anything repugnant in the subject or 
context,— 

(1) “land” includes houses and buildings and corporeal 
hereditaments and tenements of any tenure, unless where there 
are words to exclude houses and buildings or to restrict the 
meaning to tenements of some particular tenure ; and 

(2) “person” includes any incorporated company or in- 
corporated association of persons. 

Geneeal Eules op Consteuction. 

6. ^'^[(1) Where any Bengal Act is not expressed to 
come into operation on a particular 


Coming in'to opera- 
tion of Bengal Acts, 


day,^® then it shall come into operation, 

if it is an Act of the Legislature, on the 
day on which the assent thereto of the 
Governor, the Governor-General, or His Majesty, as the ease 
may require, is first published in the Official Gazette, and, if 
it is an Act of the Governor, on the day on which it is first 
published as an Act in the Official Gazette.] 

(2) Unless the contrary is expressed, a Bengal Act shall 
be construed as coming into operation immediately ou the 
expiration of the day preceding its commencement. 

7. In this Act, and in every Bengal Act made after the 
commencement of this Act, the date of 
such publication as is mentioned in S. 6, 
i9[* *j gjiaii -(je printed above the title 
of the Act, and shall form part of the 
Act. 


Printing of date on 
wliicli Act i& publish- 
ed after having re- 
ceived the assent of 
the Governor-General. 


(17) Substituted for the original sub-S. (1) of S. 6 by Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, Seh. lY. The 
original sub-section ran thus: ^ ‘Where any Bengal Act is not expressed 
to come into operation on a pa;rticular day, then it shall come into 
operation on the day on which it is first published in the Calcutta Gazette 
after having received the assent of the Governor-General.” 

, (18) Por power to make rules or by-laws, or to issue orders, with 
respect to certain matters, between the publication and the commence- 
ment of a Bengal Act, $m S. 28, pmt. 

, U. ^ (19) The words, figures and brackets ‘isub-seetion (1)^^ were 
omitted by Government of India (Adaptation’ of Indian Laws) 

Order, 1937,. 8cE;r|:igr ,,, • r ^ , 
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8. Wliere this Act, or any Bengal Aet made after the 

, „ 1 commencement of this Act, repeals any 

enactment liitherto jnade or nereaxter 
to be madCj tben, nnless a different intention appears, tbe 
repeal shall not — 

(a) reviye anything not in force or existing at the time 
at which the repeal takes effect; or 

(&) affect the previous operation of any enactment so 
repealed or anything duly done^'^ or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability*^ 
acquired, accrued or incurred under any enactment so 
repealed; or 

(d) affect any penalty, forfeiture or punishment incurred 
in respect of any offence committed against any enactment so 
repealed; or 

(e) affect any investigation, legal proceeding or remedy, 
in respect of any such right, privilege, obligation, liability, 
penalty, forfeiture or punishment as aforesaid; 

and any such investigation, legal proceeding or remedy may 
be instituted, continued or enforced, and any such penalty, 
forfeiture or punishment may be imposed, as if the repealing 
Act had not been passed. 

9. (1) 111 any Bengal Aet made after the commeBce- 
ment of this Aet it shall be necessary, 
for the purpose of reviving, either 
wholly or partially, any enactment 

wholly or partially repealed, expressly to state that purpose. 

(2) This section applies also to all Bengal Acts made 
between the first day of June, 1867, and the commencement of 
this Act. 

10. Where this Aet, or any Bengal Act made after the 
commencement of this Aet, repeals and 
x*e-enacts with or without mbdifieatiDhs, 
any provisioB of a former enactm.ent, 
then references in any other enactment 
or in any instrument to the provision so 


Revival of repealed 
‘enactments. 


Construction of ve- 
ferenees to repealed 
enactments. 


(20) As to the -continuance of orders, etc., made under an enact- 
ment which is repealed -and re-enaetei, sm v-iV 
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repealed shally, unless- ' a' different - , intention appears,' be con- 
strued as references to the provision so re-enacted. 

' ' ' 11. In any Bengal' Act made after tbe commencement of 
this Act, it shall be sufficient, for the 
Commeneement and purpose of eseluding tiie first in a 

termination of time. series of days or any other period of 
time to use the word ^^from./'^ and, for 
the purpose of including the last in a series of days or an}- 
other period of time, to use the word 

12. Where, by any Bengal Act made after the commence- 
ment of this Act, any act or proceeding 
Computadon of time, is directed or allowed to be done or 

taken in any Court or office on a certain 
day or within a prescribed period, then^ if the Court or office 
is closed on that day or the last day of the prescribed period, 
the act or proceeding shall be considered as done or taken in 
due time if it is done or taken on the next day afterwards on 
which the Court or office is open: 

Provided that nothing in this section shall apply to any 
act or proceeding to which the Indian Limitation Act, 1877, 
applies. 


13. 


of 


In the measurement of any distance for the purposeB 
of any Bengal Act made after the com- 
mencement of this Act, that distaiice 
shall, unless a different intention 
appears, be measured in a straight line on a horizontal plane. 


Measurement 

distances. 


14. In all Bengal Acts, unless there 
Gender and number. is anything repugnant in the subject or 
context, — 

(1) words importing the masculine gender sahll be taken 
to include females; and 


(2) words in the singular shall include the plural, and 
vice versa. 

Powers and Punctionaeies. 

y , ; 15. Where, by any Bengal Act made 

Powers conferred after the commencement of this Act, any 
to ^ conferred on the Government., 

time to time. then that power may be exercised from 

time to time as occasion requires. 
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Power to appoint 
to include power to 
suspend or dismiss. 


Substitution 

functionaries. 


of 


16. Where, by any Bengal Act, a power to appoint any" 

person to fill any office or execute any 
Power to appoint function is conferred, then, unless 
to include it is otherwise expressly provided, any 

appoint g^ch appointment, if it is made after 

the eoinmeneement of this Act, may be made either by name- 
or by virtue of office. 

17. Where, by any Bengal Act, a power to make any 

appointment is conferred, then, unless a 
different intention appears, the authority 
having power to make the appointment 
shall also have power to suspend or dis- 
miss any person appointed by it in 
exercise of that power. 

18. In any Bengal Act made after the commencement of 
this Act it shall be sufficient, for the 
purpose of indicating the application of 
a law to every person or number of per- 
sons for the time being executing the functions of an office, to 
mention the official title of the officer at present executing the 
functions, or that of the officer by whom the functions are 
commonly executed. 

19. In any Bengal Act made after the commencement of 
this Act it shall be sufficient, for the 
purpose of indicating the relation of 

law to the successors of any functionaries or of corporations 
having perpetual succession, to express its relation to the 
functionaries or corporations. 

20. In any Bengal Act made after the commencement of 

. . this Act it shall be sufficient, for the 

suborSnate?^^^ purpose of expressing that a law rela- 

tive to the chief superior of an office 
shall apply to the deputies or subordinates lawfully perform- 
ing the duties of that office in the place of their superior, to* 
prescribe the duty of the superior. 

PeOVISIONS AS TO ORDERS, RuLES, ETC., 

MADE UNDER ENACTMENTS. 

21. Where, by any Bengal Act, a power to issue any 

order, scheme, rule, by-law, notification 

0x36^!*’'^^ issued^ conferred, then expressions 

under Bengal Acts. Tised in the order, scheme, rule, by-law, 

notification or form, if it is made after 


Successors. 


THE INTEBPEETATION OF INDIAN STATUTES. 



. (2g) Sutetituted for the words ‘on the day on wliieli it is first 
published in the Caleiiite Gazette after having received the assent of 
the Governor-General’ by the Government of India (Adaptation of 
Indian tiaws) Order, 19^7, ‘ 8ch. IV. 

.">C (23) Subatithted for the words ‘fafter the Act haa been published 
aa.' aforesaid” ■v'V'v 


the eommencement of this Act, shall, unless there is anything 
replicant in the subject or context, have the same respective 
meanings as in the Act conferring the power. 

22. Where, by any Bengal Act, a power to make orders, 
rules, by-laws or notifications is confer- 
red, then that power includes a power, 
exercisable in the like manner and sub- 
ject to the lilie sanction and conditions 
(if any), to add to, amend, A^ary or 
rescind any orders, rules, by-law.s or notifications so made. 


Power to make, to 
include power to add 
to, amend, vary or 
rescind, orders, etc. 


23. 


Making of rules or 
by-laws and issuing 
of orde: s betw^een 
publication and eom- 
mencement of Ben- 
gal Act. 


Where, by any Bengal Act which is not to come into 
operation -^[immediately on the pass- 
ing thereof], a power is conferred to 
make rules or by-Iaivs, or to issue orders 
with respect to the application of the 
Act, or Avith respect to the establish- 
ment of any Court or office, or the 
appointment of any Judge or officer 
thereunder, or with respect to the person by whom, or the 
time when, or the place Avhere, or the manner in Avhich, or the 
fees for which, anything is to be done under the Act, 

then that power may be exercised at any time [after tbe 
passing of the Act] , but rules, by-laAvs or orders so made or 
issued shall not take effect till the eommencement of the Act. 

24. Where, by any Bengal Act, a power to make rules or 
Provisions applica- hy-laws is expressed to be given subject 


ble making of 

rules or by-laws 
after previous- pub- 
lleatioB. 


to the condition of ■ tlie^TOles: 

being made after previous yniblication. 
then the following provisions shall 
apply, namely — 

(1) the authority having power to make the rules or by- 
laws shall, before making them, publish a draft of the pro- 
posed rules or by-laws for the information of persons likely to 
be affected thereby; 


[app. 
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(2) the publication shaii be made in such manner-as that 
authority deems to be sufficient, or, if the condition 'vvith res- 
pect to previous publication so requires, in such manner as 
the “^[Central Government or, as the ease may be, the Pro- 
vincial Government] prescribes; 

(3) there shall be published with the draft a notice 
specifying a date on or after which the draft will be taken into- 
consideration; 

(4) the authority having power to make the rules or by- 
laws, and, where the rules or by-laws are to be made with the 
sanction, approval or concurrence of another authority, that 
authority also, shall consider an 3 " objection or suggestion 
which may be received by the authority having power to make 
the rules or by-law^ from anjt person wdth respect to the draft 
before the date so specified; 

(5) the publication in the ^^[Offieial Gazette] of a rule 
or by-law^ purporting to have been made in exercise of a 
power to make rules or by-laws after previous publication shall 
be conclusive proof that the rule or by-law has been duly made. 

25. Where any enactment is, after the commencement 
of this Act, repealed and re-enacted by a 
Bengal Act with or withont modifica- 
tion, then, unless it is otherwise express- 
ly provided, any ^[appointment], orders 
scheme, rule, by-law, notification or 
form ^[made or] issued under the re- 
pealed enactment shall, so far as it is not inconsistent with 
the provisions re-enacted, continue in force, and be deemed 
to have been ^[made or] issued under the provisions so re- 
enacted, unless and until it is superseded by any ^ [appoint- 
ment], order, scheme, rule, by-law, notification or form 
^[macle or] issued under the provisions so re-enacted. 


(24) Substituted for the words *^Loeal Government'^ bj Goveni- 
inent of India (Adaptation of Indian Laws) Order, 1937. 

(25) Substituted for the words '^Calcutta Gazette" by para. 4 

( 1 ). 

(1) The word ^^appointment ' ' in S. 25 was inserted by the Repeal- 
ing and Amending Act, 1903 (I of 1003), Sch., IL 

(2) The words ^^made in S. 25 were inserted by the same Act. 


Continuation of 
orders, etc., issued 
under enactments 
repealed and re-en- 
acted. 
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Secovery of fines. 


Miscellaneous. 

26. S-ections 63 to 70 of the Indian Penal Code, and the 
provisions of the Code of Criminal Pro- 
cedure for the time being in force in 
relation to the issue and the execution of warrants for the levy 
of fines® shall apply to all fines imposed under any Bengal 
Act or any rule or by-law made under any Bengal Act, unless 
the Act, rnle or by-law contains an express provision to the 
contrary. 

Where an act or omission constitutes an offence^ 
under two or more enactments, then the 
offender shall be liable to be prosecut- 
ed and punished under either or any 
of those enactments, ^ but shall not be 
liable to be punished twice for the same 


27. 


provision as to of- 
fences pnni&liable 
under t%'vo or more 
enactments. 


offence. 


Meaning of service 
hy post. 


28. Where any Bengal Act made after the commencement 
of this Act authorizes or requires any 
document to be served by post, whether 
the expression ' ‘ serve or either of the 

expressions /^give^’ or send” or any other expression is 
used, then, unless a different intention appears, the service 
■shall be deemed to be effected by properly addressing,, pre- 
paying and posting by registered post, a letter containing the 
document, and, unless the contrary is proved, to have been 
effected at the time at which the letter would be delivered in 
the ordinary course of post. 

29. (1) In any Bengal Act, and in any rule, by-law, 
instrument or document made under, or 
with reference to any Bengal Act, any 
enactment may be cited by reference to 

the title or short title ®[if any] conferred thereon or by refer- 
ence to the number and year thereof, and any provision in an 
enactment may be cited by reference to the section or sub- 
section of the enactment in which the provision is contained. 

(2) In this Act, and in any Bengal Act made after the 
commencement of this Act, a description or citation of a por- 
tion of . another enactment shall, unless a different intention 

, (S) Bee Ss..,386 to 389 of. Act V of 1898. 

(4) For definition of. offence/^ see S. 3 (30), ante. ^ 

X 5) Sho|t;., Jitlee .,Jiayo ■' fee^ ...conferred .oijl all tfie . enactments. 


Citation of enact 
ments. 
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appears, be construed as including the word, section or other 
part mentioned or referred to as forming the beginning and 
as forming the end of the portion comprised in the description 
or citation. 

SO. Where any Act, rule or by-law made after the com- 
■ - . meneement of this Act continues or 

viouT^icts,^^ ruS a^nends any Acts, rules or by-laws made 
and by-laws. before the commencement of this Act, 

the foregoing sections of this Act shall 
not by reason merely of such continuance or amendment 
affect the construction of such Acts, rules or by-laws. 

^[31. The provisions of this Act shall apply in relation 
to any Eastern Bengal and Assam Act 
as in force in Bengal and any Eegula- 
tion made by the Governor of Bengal 
under S. 92 of the Government of India 
Act, 1935, as they apply in relation to 
Bengal Acts other than Acts made by 
the Governor of Bengal under S. 90 of 
the said Act, and shall apply in relation to any Ordinance pro- 
mulgated by the Governor under S. 88 or S. 89 of the said 
Act, as they apply in relation to Acts made by the Governor 
under the said S. 90.] 


Application to 
Eastern Bengal and 
Assam Acts and 
Ordinances and Re- 
gulations under tlie 
Oovornment of India * 
Act, 1935. 


(6) The new S. 31 was inserted by the Grovernment of India (Adap- 
tation of Indian Laws) Order, 1937, Sch. IV, 


APPENDIX D. 

THE BOMBAY GENERAL CLAUSES ACT, 1904. 
(Bombay Act I of 1904). 

[30//(. Muij, 1904. 

Historical Memoir. 


Year. 



Name of Act. 


How affected. 



Bombay General Clauses 
: Act. ■ 


General Clauses (amending 
Bombay Act HI of 
General Clauses amending 
Act HI of 1886). 

Bombay General Clauses . . 


Rep, (except, so 'much' ■o£'"Sch.''..B, as'' '■ 
■relates to unrepea'Ied enaC'tments)? 
.Bo'mbay Act I of'. 1904. 'as.. amen- 
■ . ■'■d'ed by ' 50.111 bay 'Act"'.lY„ of 1905 , 
Rep.'Bomba'y"Act I ■o'l'l'9'04,'' 

Rep. Bombay Act I of 1904 

Scbi.' Am':.'' '^as ' 'I'O "'Bombay'^ Act .'.I'll' ..) 
of 1886), Bombay Act IV of 
1905, as ftorn 30th May, 1904. 

N.B , — For further enactments repealed, see Sebs. A and B appended 
at the end of this Act. 

An Act for further shortening the language used -in 
Bombay Aets^ and for other 

Wheeeas it is expedient further to shorten the language 
used in Bombay Acts, and to make certain other provisions 
relating to those Acts; It is hereby enacted as follows: — 

Preliminary. 

1. This Act may be called The 

Bombay General Clauses Act, 1904. 

2. The Bombay Acts mentioned in the Schedule are 

repealed to the extent specihed in the 
fourth column thereof. 

^ Genercd Definitions. 

3. In this Act, and in all Bombay Acts made after the 

BeRniiions. , Commencement of this Act, unless there 

'■ ' is anything reptignant in the subject or 

context:— ' V ■■ ■■ . ; . ‘ . 


Short title. 
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0 -] 

(1) “abet,” -with its grammatical variations and cognate 

j expi’essions, shall have the same mean- 

® ■ ing as in the Indian Penal Code ; 

(2) “act,” used with reference to an offence or a civil 

wrong, shall include a series of acts; 
and words which refer to acts done 
shall extend also to illegal omissions; 

(3) “affidavit” shall include affirmation and declaration 

“Afra 't ” persons by law allowed to 

■ affirm or declare instead of swearing ; 

(4) “barrister” shall mean a barrister of England or 


^^Barrister/' 

(5) Bombay 

Bombay Act. ’ ’ 


Ireland, or a member of tbe Facility of 
Advocates in Scotland ; 

Act” shall mean an Act made by the 
Governor of Bombay in Council under 
the Indian Councils Act, 1861, or the 
Indian Councils Acts, 1861 and 1892 ; ^ [or the Indian Councils 
Acts, 1861 to 1909, or the Government of India Act, 1915 or 
made by the local Legislature or the Governor of the Presi- 
dency of Bombay under the Government of India Act, 1935] ; 

( 6 ) 

(7) 


( 8 ) 

^'Chapter/’ 




(9) '^‘Chapter” shall mean a Chap- 
ter of the Act in which the w^ord occurs; 

(10) “City of Bombay” shall mean the area within the 

local limits for the time being of the 
of Bombay/' ordinary original civil jurisdiction of the 
Bombay High Court of Judicature; 

(11) “Collector” shall mean, in the City of Bombay, the 

^^Coileetor’' Collector of Bombay, and elsewdiere the 

chief officer in charge of the Eeveiiue- 
administration of a District; 


(1) Inserted by Govermnent of India (Adaptation of Indian Laws) 
Order, 1937 

(2) Omitted by ibid. 
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^^Cominlssioiier,” 


(12) ^^CommeBCement,” used with reference to* an Act, 

shall mean the day on whieh the Act 
comes into lorce ; 

(13) '‘Commissioner” shall mean, in Sind, the Commis- 

sioner in Sind, and elsewhere the 
“Comimssioiier,” Commissioner of a division appointed 
under the Bombay Land-Eevenue Code, 1879, or any other 
law for the time being in force in this behalf; 

(14) '‘Consular officer” shall include consnl-general, 

consul, vice-consul, consular agent, pro- 
Consular Officer/^ consul and any person for the time being 
authorised to perform the duties of 
consul-general, consul, vice-consul or consular agent ; 

(15) “District Judge” shall mean the Judge of a prin- 

cipal Civil Court of original Jurisdiction. 
“Distriet Judge.” include a High Court in 

the exercise of its ordinary or extraordinary original civil 
Jurisdiction; 

(16) “document” shall ineiude any matter written, 
^ ^Document expressed or described upon any sub- 
stance by means of letters, figures or 

marks, or by more than one of those means, which is intended 
to be used, or which may be used, for the purpose of record- 
ing that matter; 

(17) “enactment” shall ineiude a Kegulation (as herein- 

^^EBaetment” after defined) and any Eegulation of 

the Bombay Code, and shall also include 
any provision contained in any Act or in any such Regulation 
as aforesaid; 

(18) “father,” in the ease of any one whose personal 

^^Pather/' law permits adoption, shall ineiude an 

adoptive father ; 

(19) “financial year” shall mean 
^^Pinancial year.” the year commencing on the first day of 
April ; 

. (20) a thing shall be deemed to be done in “good faith” 
•''Good faith ” where it is in fact done honestly, whether 

' it is -done negligently or not! 

;A;, ■ (21) 


'^District 


' 'Doeumentl^ 


^'EBaetment.” 


"Eather/ 


' Pinancial 


•"Good faith,” 




(3) Omitted by Govermneat of ladia (Adaptatioa of Indiaa Laws) 
Order, 1937, 


^^Immovable 

perty.” 


pro- 


^^Imprisonment/^ 
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(22) Court ’ V used with reference tO' civil proceed- 

„ ings, shall mean the highest Civil Court 

our. appeal in the part of the Bombay 

Presidency in which the Act containing the expression 
operates,; 

Majest/^ or (23) ^‘His Majesty’’ or ^^the King” 

^^the King.’’ shall include His successors; 

(24) '^immovable property” shall include land, benefits 
to arise out of land, and things attached 
to the earth or permanently fastened to 
anything attached to the earth; 

(25) imprisonment” shall mean imprisonment of either 
description as defined in the Indian 
Penal Code; 

(26) t^ocal authority” shall mean a municipal corpora- 

“Local authority.” municipality, local board, body of 

port trustees or commissioners, or other 
authority legally entitled to, or entrusted by the Government 
with, the control or management of a municipal or local fund ; 

( 27 ) 4 [# 

(28) '^Magistrate” shall include every person exercising 

"Magistrate.” powers of a Magistrate 

under the Code of Criminal Procedure 
for the time being in force; 

(29) "master,” used with reference to a ship, shall mean 
any person (except a pilot or harbour- 
master) having for the time being con- 
trol or charge of the ship; 

(30) "month” shall mean a month 
reckoned according to the British 
Calendar ; 

(31) "movable property ” shall 
mean property of every description, ex- 
cept immovable property; 

oath” shall include affirmation and declaration in 


"Master” 

«Mp), 


"Montli.” 


"Movable 

ty.” 


(of a 


proper- 


(32) 


"Oath.” 


the case of persons by law allowed to 
affirm or declare instead of swearing; 


(4) Omitted by Goverumeoit of India: (Adaptation of Indian Laws) 
order, 1937. 
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“Offence.” 

“Part.” 

(35) - 

^^Person.^'' 


■ person ' 


( 33 ) ^ * offence ’ ' sliall ■ , iiieaii any act : 
or omission made punisiiaMe by any law 
for the time being in force; 

(34) shalL meaii a part 

the Act in whieli the word occurs ; ;; 

shall include any company , or ' association 
or body of incliYiduais, wiiethei*^ iiieorr 
porated or not ; 

(36) ‘‘public nuisanee’’ shall jneaii 
a public nuisance as defined in the Iiicliaii 
Penal Code ; 

“registered/ ’ used with reference to a document 
shall mean registered in British India 
under the law for the time being in force 
for the registration of documents; 

(38) “Regulation’' shall mean a 
“Regulation.’’ Regulation made under the GoTernment 

of India Act, 1870; 

(39) “rule” shall mean a rule made in exercise of a 
“Rule.” power conferred by any enactment, 

and shall include a regulation made as 
a rule under any enactment; 


“Public nuissanee.” 

(37) 

^Utegistered.” 


^ Schedule.” 


“Scheduled 

tiiet.” 


“Section.’ 

(43) 

“Ship” 


“SigE.” 


Dis- 


(40) 
dule to 
occurs ; 

(41) 


“schedule'’ shall mean a sehe- 
tlie Act ill which the word 


shall 


“Scheduled District,’ 
mean a Scheduled District as defined in 
the Scheduled Districts Act, 1874; 

(42) “seetioir' shall meari a .' seetion-; 
of the Act in which the word occurs; 
ship” shall include every description of vessel 
used in navigation not exclusively pro- 
pelled by oars; 

(44) “sign,” with its grammatical variations and cognate 
expressions, shall, with reference to a 
person -who is unable to 'write Ms name,. 

ipcimie “mark,” with its grammatical variations and cognate 
expressions,;.. . 

(45) in the ease of any one whose personal law 
-permits adoption^ Shall include an 
adopted ■ son';, ; ; . ■ 


“Sou” 
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B.J 


>Siib-seetion/'' 


^^Tessel.” 


(46) sub-section’’ shall mean a 
sub-section o£ the section in ’which the 
word occurs ; 

(47) swear,” with its grammatical variations and eog- 

^^Swear ” expressions, shall include affirming 

and declaring in the ease of persons by 
law allowed to affirm or declare instead of swearing; 

(48) ‘ Vessel” shall include any ship or boat or any 
other descrix:)tion of vessel used in 
navigation ; 

(49) “wall” shall include a codicil and every writing 

making a voluntary posthumous dispo- 
sition of property; 

(50) expressions referring to “writing” shall be eon- 

^Writing’ ” strued as including references to print- 

ing, lithography, photography and other 

modes of representing or reproducing words or figures in a 
visible form on any substance ; and 

(51) “year” shall mean a year 
reckoned according to the British 
Calendar. 

4. The definitions in S. 3 of the following words, that 
is to say, “abet,” “affidavit,” 
Application of cer- “Chapter,” “City of Bombay,” “Col- 


talui of the forego 
ing definitions to pr 
vious Bombay Acts. 


ing definitions to pre- “Commissioner,” "good faith, 


‘immovable property,” » “imprison- 
ment,” “ Magistrate, ” “month,” mova- 
ble property,” “oath,” “part,” “person,” ^ 

‘‘Schedule,” “section,” “swear,” “vessel,” “writing,” and 
“year,” apply also, unless there is anything repugnant in the 
subject or context, to all Bombay Acts, made before the 
commencement of this Act. 

GEJ^TERAit Rules op Consteuction. 

5. [^(1) Where any Bombay Act is not expressed to 

. . . come into operation on a particular dav, 

CJonimg into opera- i t i 

tionof Bombay Acts. , Shall ,, come into operation, 

if it is an act of the Legislature on the 


(5) Omitted by Government of India (Adaptation of Indian Laws'i 
V; : Bpbs^SImted ■■'>by'^iht 
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Printing of date on 
wliicii Act is publish- 
ed after having re- 
ceived the assent of 
the Governor-Gene^ral, 


day on.wliicli the assent thereto nf the Governoi^' the '^6ovei™r-:; 
General or His Ha jest j as the ease may require, is first pub- 
lished ill the Official Gazette and if it is an act of the Goyernor, 
on the day on which it is first pnblislied as an act in the Official 
Gazette.]. 

(2) Unless the contrary is expressed, a Bombay Act shall 
be construed as coming into operation immediately on the 
expiration of the day preceding its commencement. 

6. In this Act, and in every Bombay 
Act made after the commeneeinent of 
this Act, the date of siieh publication as 
is mentioned in S. 5, sub-S. (1) shall be 
printed above the title of the Act, and 
shall form part of the Act. 

7. Where this Act, or any Bombay Act made after the 
commencement of this Act, repeals any 
Effect of Eepeal. enactment hitherto made or hereafter to 
be made, then, unless a different inten- 
tion appears, the repeal shall not — 

(a) revive anything not in force or existing at the time 
at which the repeal takes effect; or 

(b) affect the previous operation of any enactment so 
repealed or anything duly done or suffered thereunder; or 

(e) affect any right, privilege, obligation or liability ac- 
quired, accrued or incurred under any enactment so repealed; 
or 

(d) affect any penalty, forfeiture or punishment incurred 
in respect of any offence committed against any enactment so 
repealed; or 

(e) affect any investigation, legal proceeding or remedy 
in respect of any such right, privilege, obligation, liability,, 
penalty, forfeiture or punishment as aforesaid, 

and any such investigation, legal proceeding or remedy may 
he instituted, continued or enforced, and any such penalty, 
forfeiture or punishment may be imposed, as if the repealing 
Act had not been passed. 

,_,{!) In any Bombay Act made after the commence- 
ment of this Act it shall be necessary, 
for the purpose of reviving, either 
'wholly or partially, any enactment 
wholly or partially repealed, expressly to state that purpose. 


Eevival of , repos- 
ed enactments. , , 


Terences to repealed 
enaetmeu-ts. 
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(2) This section applies also to all Bombay Acts made 
before the commencement of this Act. 

9, Where this Act, or any Bombay Act made after the 

commencement of this Act, repeals and 
Construetion of re- re-enacts, with or without modification, 
any provision of a former enactment, 
then references in any other enactment 
or in any instrument to the provision so repealed shall, unless 
a different intention appears, be construed as references to 
the provision so re-enacted. 

10. (1) In any Bombay Act made after the commence- 

ment of this Act it shall be sufficient, 
Commencement and for the purpose of excluding the first in 
termination of time. a series of days or any other period of 
time, to use the word ^‘from’’, and, for 
the purpose of including the last in a series of days or any 
other period of time, to use the word ‘‘to”. 

(2) This section applies also to all Bombay Acts made 
before the commencement of this Act. 


Computation 

time. 


of 


11. Where, by any Bombay Act made after the com- 
mencement of this Act, any act or pro- 
ceeding is directed or allowed, to be done 
or taken in any Court or office on a 

certain day or within a prescribed period, then, if the Court 
or office is closed on that day or the last day of the prescribed 
period, the act or proceeding shall be considered as done or 
taken in due time if it is done or taken on the next day after- 
wards on which the Court or office is open: 

Provided that nothing in this section shall apply to any 
act or proceeding to which the Indian Limitation Act, 1877 
applies. 

12. In the measurement of any distance for the purpose 

of any Bombay Act made after the 
Measurement of commencement of this Act, that distance 
^ shall, unless a different intention 

appears, be measured in a straight line on a horizontal plane. 

13. In all Bombay Acts, unless 
there is anything repugnant in the sub- 
ject or context, — 


Uender and. num- 
ber. 
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{a) words importing the maseiiiine gender shall be taken 
to include females ; and 

(i) words in the singular shall include the plural, and 
vioe uerm 


Powers and .Functionaries. 


Powers conferred 
on the Government 
to be exercisable 
from time to time. 


Power to appoint 
to include power to 
appoint ex officio. 


14. Where, by any Bombay .J^et made' ' 
after the eommenceinent of: . this' ; ';Act,:, 
any power is conferred on ~[any Govern- 
ment], then that power may be exercised 
from time to time as occaj^ion required. 

15. Where, by any Bombay Act, a power to appoint any 
person to fill any office or execute any 
function is conferred, them luiless it is 
otherwise expressh’- provided, any siieh 
appointment, if it is made after the 

commencement of this Act, may be made 
either by name or by virtue of office. 

16. Where, by any Bombay Act, a power to make any 

appointment is conferred, then, unless a 
different intention appears, the author- 
ity having power to make the appoint- 
ment shall also have power to suspend 
or dismias any persoji appointed by It 
in exercise of that power. 

17. (1) In any Bombay Act made after the eommence- 

ment of this Act it shall be sufficient, 
functionaries!^. ° for the purpose of indicatingr the appH- 
cation of a law to every person or num- 
ber of persons for the time being executing the functions of 
an office, to mention the official title to the officer at present 
executing the functions, or that of the officer l)y whom tlie 
functions are commonly executed. 

,,(2) This section applies also to all Bombay Acts made 
before the commencement of this Act. 

|v;;^ia •(!) In any Bombay Act made after the eommeiice- 
^ ment .of this Act it shall be sufficient, 

for the purpose of indicating the rela- 


Power to appoint 
to include power to 
suspend or dismiss. 


by Go-^rameot of India (Adaptation of Indian 
Laws) Order. 1937. ■ 
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Official Cliiefs and 
subordinates. 


tion of a law to tlie successors of any functionaries or of cor- 
porations having perpetual succession, to express its relation to 
the functionaries or corporations. 

(2) This section applies also to all Bombay Acts made 
before the commencement of this Act, 

19. (1) In any Bombay Act made after the commence- 
ment of this Act it shall be sufficient for 
the purpose of expressing that a law re- 
lative to the chief or superior of an 

office shall apply to the deputies or subordinates lawfully per- 
forming the duties of that office in the place of their superior, 
to prescribe the duty of the superior, 

(2) This section applies also to all Bombay Acts made 
before the commencement of this Act. 

Provisions as to Orders, Rules, etc., made under enactments. 

20. Where, by any Bombay Act, a power to issue any 

notification, order, scheme, rule, by-law 
Constrize-tdon of or form is conferred, then expressions 

Bombay ^Icte. notification, order, scheme, 

rule, by-law or form, if it is made after 
the commencement of this Act shall, unless there is anything 
repugnant in the subject or context, have the same respective 
meanings as in the Act conferring the power, 

21. Where, by any Bombay Act, a power to issue noti- 
fications, orders, rules or by-laws is con- 
ferred, then that power includes a 
power, exercisable in the like manner 
and subject to the like sanetion and 
conditions (if any), to add to, amend, 

vary or rescind any notifications, orders, rules or by-laws so 

22. Where, by any Bombay Act which is not to come 

into operation on ®[the passing thereof] 
a power is conferred to make rules or by- 
laws, or to issue orders with respect to 
the application of the Act, or with res- 
pect to the establishment of any Court 
or office, or the appointment of any 
Judge or officer thereunder or with 


Power to make to 
inelnde power to add 
to amend, vary or 
rescind, orders, etc. 


Making of rules or 
by-laws and issuing 
of orders between 
publication and com- 
mencement of Bom- 
bay Act. 


(8) Substituted by Government of India (Adaptation 

liaprs :)' i '' 

61 


of Indian 
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respect to the person by whom, or ■ the time when, or the' plac^’ 
where, or the manner in which, or the fees for which, any- 
thing is to be done under the Act, then that power may be 
exercised at any time after the passing thereof] but rules, 
by-laws or orders so made or issued shall not take effect till 
the commencement of the Act. 


Publication, of 
orders and notiiiea- 
tions in tbe Bombay 
Government Gazette 
to be deemed to be 
due publication. 


Proriisions appli- 
cable to making of 
rule or by-laws after 
previous publica- 
tion. 


23. Where, in any Bombay Act or in any rule passed 
under any- such Act, it is ' 'directed .that, 
any order, notification or other matter 
shall be notified or published, then such 
notification or publication shall, unless 
the enactment or rule otherwise pro- 
vides, be deemed to be duly made if it is 

published in the Bombay Goveriimeiit Gazette. 

24. Where, by any Bombay Act, a po-wer to make rules 
or by-law’s is expressed to be given sub- 
ject to the condition of the rules or 
by-laivs being made after previous 
publication, then the following provi- 
sions shall apply, namely — 

(a) the authority having powder to make the rules or 
by-laws shall, before making them, publish a draft of the 
proposed rules or by-laws for the information of persons likely 
to be affected thereby; 

(h) the publication shall be made in sueli mamier as 
that authority deems to be sufficient, or, if the condition with 
respect to previous publication so requires, in such manner as 
the ^[Central Government, or as the case may be, the Provin- 
cial Government] prescribes ; 

(c) there shall be published with the draft a notice 
specifying a date on or after which the draft will be taken 
into consideration p 

(d) the authority having powder to make the rules or 
by-laws, and, where' the rules or by-laW'^s are to be made with 
the sanction, approval or concurrence of another authority, 
that authority also, shall consider any objection or suggestion 
which may be "received by the authority having powder to make 


Imdia (Adaptation of Indian 

iawB) Order, lOSf* , 
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the rules or by-laws from any person with respect to the draft 
before the date so specified; 

(e) the publication in the Bombay Government Gtazette 
of a rule or by-law purporting to have been made in exercise 
of a power to malve rules or by-laws after previous publication 
shall be conclusive proof that the rule or by-law has been duly 
madev, ■ 

25. Where any enactment is, after the commencement of 
this Act, repealed and re-enacted by a 
Bombay Act with or without modifica- 
tion, then, unless it is' otherwise express- 
ly provided, any appointment, notifica- 
tion, order, scheme, rule, by-law or form 
made or issued under the repealed 
enactment shall, so far as it is not inconsistent wutli the pro- 
visions re-enacted, continue in force, and be deemed to have 
been made or issued under the provisions so re-enacted, unless 
and until it is superseded by any appointment, notification, 
order, scheme, rule, by-lav7 or form made or issued under the 
provisions so re-enacted. 


Ooiitanuatioai of 
OTder!^’,, etc., issued 
under enactments, re- 
pealed and re-enact" 
,ed.' 


Miscellaneous. 


26 . 

Becoverj of fines. 


jSections 63 to 70 of the Indian Penal Code, and the 
provisions of the Code of Criminal Pro- 
cedure for the time being in force in 
relation to the issue and the execution of warrants for the levy 
of fines, shall apply to all fines imposed under any Bombay 
Act or any rule or by-law made under any Bombay Act, un- 
less the Act, rule or by-law contains an express provision to 
the contrary. 

27. Where an act or omission constitutes an offence under 

two or more enactments then the offender 
shall be liable to be prosecuted and 
punished under either or any of those 
enactments, but shall not he liable to be 
punished twice for the same off*enee. 

28. Where any Bombay Act made after the commence- 

ment of this Act authorizes or requires 
(ioeuHient to be served by post, 
whether the expression ^ ^ serve or 
either of the expressions ''give” or ''send” or any other 
expression is used, then, unless a different intention appears, 


Provision as to 
offences |)^^sliable 
under two or more 
enactments. 
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tile service shall be deemed to be effected by properly address- 
ing, pre-paying and posting by registered post, a letter con- 
taining the document, and, unless the contrary is proved, to 
have been effected at the time at which the letter would be 
delivered in the ordinary course of post. 

29. (1) In any Bombay Act, and in any rule, by-law, 

instrument or document made under, or 
eiiact- reference to, any Bombay Act, any 

enactment may be cited by reference to 
the title or short title (if any) conferred thereon or by refer- 
ence to the number and year thereof, and any provision in an 
enactment may be cited by reference to the section or sub-sec- 
tion of the enactment in which the provision is contained. 

(2) In this Act, and in any Bombay Act made after 
the commencement of this Act, a description or citation of a 
portion of another enactment shall, miiess a different inten- 
tion appears, be construed as including the word, section or 
other part mentioned or referred to as forming the beginning 
and as forming the end of the portion comprised in the des- 
cription or citation. 

30. Where any Act, rule or by-law’ made after the com- 

mencement of this Act continues or 
Saving for previ- amends any Acts, rules or by-laws made 
before the eoinmeneemeiit of this Act 
the foregoing sections of this Act shall 
not by reason merely of such continuance of amendment affect 
the construction of such Acts, rules or by-laws. 

Application to ordU 

nances and Regulations ^‘^[31. The provisions of this Act 

under tlae Government s,ho]1 aivulv 

of India Act, 1935. ^ 

(a) In relation to any regulation made by the Gover- 
nor of Bombay under S. 92 of the Government of India Act, 
1935, as they apply in relation to Acts made by the Provincial 
iiegislature, and 

(I) In relation to any Ordinance promulgated by the 
Governor of Bombay under S. 88 or S. 89 of the said Act, as 
.they ajpply in relation to Acts made under that Act by the 
Governor.].' ’ 

r4rr>'- by Government of India (Adaptation of Indian 

, .Mws ) Order, 1937. 
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THE SCHEDULE. 

Enactments repealed. 


{See Section 2.) 


Year. ' 

:NO. 

Title of Subject. 

Extent of repeal. 

1886 

; in 

1 

The Bombay General Clau- j 
ses Act 1886, | 

The whole (except as much of 

^^Schedule B as relates to unre* 
pealed enactments). 

1891 

I 

\n Act to amend the Bom* : 
bay General Clauses Act, i 

18h6. ' 

So much as is unrepealed. 

1896 

I 

An Act to amend the Bom- | 
bay General Clauses Act, j 
1886. 

1 

The whole. 



(11) Inserte'd by Bombay Act IV of 1005, and deemed to have 
come into force on SOtli May, 1904. 

(12) Vide same printed as appendix to tMs Act. 


-r: 



I 'i' ’lii 

r- 

i , „ ’i ,, { 


13SCHEDULE B TO 

THE BOMBAY GENESAL CLAUSES ACT, 1886 
(BOMBAY ACT III of 1886). 

Verbal Amendments made in the Begulations and Acts of the 
Governor of Bombay in Council. 


Enactment. 



Words repealed. 


“TtieMagistrate’''(ihe first 
time the words occur ^ 
'‘the Magistrate'* (tht 
second tune the word>^ 
occur) I 

“ordinary** 

‘‘without labour** 
“Magistrate” (the firs? 

time the word occurs). 
“Magisirate** (the seconc 
time the word occurs); 


“the Magistrate shall 
also'* 

“Magistrate” 

“Magistrate (each time the 
word occurs), 
“ordiaary*' 

“without hard labour*’ 

‘ “Magistrate** 

“Magistrate” 

“local 
‘ local” 

“Magistrate (each time 
the word occurs). 
“Magistrate** (both time.' 

the word occurs ). 
“Magistrate** ■ 

“the. Magistrate** (the 
second time the words 


"Words^ if any, sub- 
stituted for the w'ords 
repealed.,.' 


“District Magistrate”' ■' 
‘the District Magis- 
trate ** 

“any Magistrate.” 


“simple,** 

“District Magistrate.** 

“Magistrate before 
w’hom proceedings 
against such indivi- 
dual are being held.*' 

“any Magistrate may” 

“District MiJgistrate.” 

“District Magistrate,” 

“simple/* 

“District or Sub-Divi- 
sional Magistrate.** 

“District Magistrate.” 

‘ District.” 

* Dislrict.** 

“District Magistrate.” 

“District Magistrate,” 

“District Magistrate” 

“a Magistrate of the 
first class/* 


■ (13) This schedule so far as it affects unrepealed euaetmeut has 

been, reprinted here as aa appeadix to Bombay Act I of 1904, as the 
mSertioa of certain words ia' .the jeheclule thereto by Bombay Act IV of 
has It ,|3a so- far as , it, relates to such enactments* 

(14) Bombay XII -of 18^7, B. 19, Cte. 1, % 7 and 8, is repealed 
by Bombay Act-tV'.,pf 1890,,. wherever -that Act extends* > /■ 









THE BOMBAY GENERAL CLAUSES ACT (l OP 1904). 487 



Enactment. 



A 




Words, if any, sub- 
stituted for the words 




Words repealed. 

No* and 

Section. 

Clause. 


repealed. 

year. 






1 


“Calendar” 



6 

. - 

“Magistrate” 

“this Act” 

“District Magistrate.” 


6 


“section 4.” 


6 

, , 

“of Police” 


7 

• . 

“of either kind” 



7 

• • 

“calendar” 



10 

• •* 

“Magistrate” 

“of Police” 

“District Magistrate.” 


10 


II of 

2 


“of this Act” (the first 


1863. 

3,4,5, 


time the word occur), 
“of this Act” feach time 



7, 8, 10, 

11 & 13 


the words occur). 



4,5 & 11 

S & 11 

.. 

“calendar” (each time the 
word occurs). 



•• 

“collectorate or” (each 
time the words occur). 




11 

4 i 

“coHectorate” 

“district.” 


11 

6 

“collectorate” (each time 

“district,” 




Che word occurs). i 


VII of 

6 ; 


“of this Act” the first 


1863. i 

7, 8, 9, 
11,12, 13 


time the words occur), 
“of this Act” (each time 
the words occur). 



&26 




9 

1 &2 

“coHectorate or” (each 





time the words occur). 



, 9 

3,4,6 

1 “coHectorate” (each time 

“district.” 



& 7 

the word occurs). 



9 

8 

“calendar” 



9 

9 

“Revenue” 



9 

9 

“of the division” 



12 

[ ' , , , 

“or Sub-Coiiector” 



20 

2 

‘^annexed” 



34 


“of this Act” (each time 





the words occur). 


VII of 

34 


“full power Magistrate” 

“Magistrate of the first 

1867. 
VIII of 

15 [l 


“Commissioner of Police” 

class ** 

"Acts 1867 and 1900.”] 

1867. 

3. 4, 5, 


Act, 1861. 

“of Police” (wherever in 



15&18 


the said sections those 
words follow the word 
“Commissioner”). 



5&9 

. • *, 

“Police” (in each place in 
which the word precedes 
the word “commissioner.” 



18 

• * 

“of this Act” 



(15) Inserted by Bombay Act I of 1891, 
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Enactnsent. 


No. and 
year* 


Section. 


Clause, 


Words repealed. 


Words, if any, sub- 
stituted for the words 
repealed. 


Vof 

1878, 


3 

45 &S0 


“‘means, in Sindh, the 
Commissioner in Sindh 
and elsewhere a Com 
missioner of iand-re 
venue, or, if Govern- 
ment appoint any other 
Officer to be a Com- 
missioner for the pur 
poses of this Act, such 
other officer.'” 

‘means a Collector of 
land-revenue or.” 

‘of this Act”' (each time 
the words occur). 


“includes an officer ap- 
pointed by Govern- 
ment to be a Com- 
miseioner for the pur- 
poses of this Act.” 


^‘includes.” 


Preamble. 


APPENDIX E. 

THE MADEAS GENEBAL CLAUSES ACT (I OP 1867.) 

Eppegt of Subsequent Legislation. — ^Bep. in part by 
Act XVI of 1874. Application restricted by Madras Act I 
of 1891, S, 2. 

[15^/ti February y 1867 ; 21st Mareh^ 1867. 
An Act to shorten the language used in Acts of the Oovernor 
of Fort St. George in Council, and to make certain 
provisions relating thereto. 

Whereas it is expedient to enact once for all certain 
definitions of terms usually employed in 
the ^[Madras Acts] and to make cer- 
tain other provisions regarding siich Acts; It is enacted as 
follows: — 

1. Whenever, in any future ^ [Provincial Government] 
any word or expression shall be employ- 
ed which has been defined in Chapter II 
of the Indian Penal Code, or in Chapter 
I of the Code of Criminal Procedure, 

such word or expression shall be taken 
to have the meaning assigned to it in those Chapters, unless it 
be otherwise provided by the Act, or unless there be something 
either in the subject or context repugnant to such construction. 

2. First. — ^The words ^'Magistrate of Police’^ shall de- 
note any person exercising the powers 
of a Magistrate of Police within the 
local limits of the ordinary original civil 

jurisdiction of the High Court of Judicature at Madras for 
the time being. 

Second. — ^The words ''Town of Madras’’ shall denote 
such places as are within the local 
limits for the time being of the ordinary 
original civil jurisdiction of the High Court of Judicature at 
Madras. 


Meaning of words 
defined in Penal and 
Criminal Procedure 
Codes. 


Magistrate 

Police. 


of 


^^Town of Madras.” 


(1) Substituted by Government of India (Adaptation 
62 


of Indian 
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3. Where any Act, repealing in whole or in part any 
Eepeal of Act not former enactment^ is it&elf repealed 

5.l.rs:„ir >«>t m^ve the 

; / enactment, or any of the provisions 

thereof, before repealed, unless -words be added revising such 
enactment or provisions. 

4 . The repeal of any Act or Eegulation shall not affect 

Matters prior to -which shall have been done, or 

repeal nnafEected. any offence -which shall have been eom- 

thitoii V u ■ or any fine or penaltv which 

hall have been incurred, or any proceedings which shall have 
been commenced, before the repealing Act shall have come 
mto operation. 

5. Where in any future ^ [Madras Act] no time is men- 

Commencement of come 

future Acts. operation, such Act shall take effect 

Pi ... from such date as the Grovernor in 

c uncil may notify by publication in the ^[Offieial Gazette]. 

1 =/,/./ notice of Madras Acts ; recital of vuUic 

{/. pnma facie evidence of its truth.] Rep. lythe Re- 

pealing and Amending Act, 1874 {XIV of 1874). 

Short title. ^ct may be cited for all 

purposes as the Madras General Clauses 
Act, 1867. 


2 . 

3 . 


THE MADRAS GENERAL CLAUSES ACT (I OP 1891) 

CONTENTS. 

Skohons. 

1- Short title. 

Commencement. 

Saving clause. 

Definitions — 

'Abet.” 

"Barrister^^^ 

[Omitte^.1 

section and Schedule.'^ 

"Gitj of Madras. 

''Collector.” ' / ■ - 

"Commencement.^^ 
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E.] 

“District Coileetor.’’ 

“ Document. 

^ ^ Finaneial jear.’ ' 

^^Good faith.” 

[OmittA] 

Majesty.’^ 

“ Immovable property.^ ’ 

“'Imprisonment.^ ^ 

“Judicial proceeding.” 

“Local authority.” 

“Madras Act.’’ 

“Magistrate.” 

^^Movable property.” 

* ‘ Oath, swear and affidavit.’ ’ 

< ^Offence.” 

‘‘Person. ” 

“Place.” 

“Presidency town.” 

“Public.” 

“Public nuisance.” 

“Registered.” 

“Sign.” 

“Son” and“fath6r.” 

“Sub-section.” 

“Value.” 

“Will.” 

“Gender.” 

■■ , “ Number.” ■ . ■ ■ ■ 

'‘Illegal omissions.” 

“Writing.” 

“Year and month.” 

4. Application of Chapter II to all future Acts. 

5. Commencement of future Acts. 

6. Making rules, and issue of orders between passing and com* 
meneement of Act. 

7. Provisions regulating the making of rules after previous publi- 

: .cation, ■■ . ,, ■ ■ ■ ■ 

Publication of draft rules. 

Manner of publication. 

Notice to accompany draft rules. 

Consideration of suggestion in regard to draft , rales. 
Publication to be proof of due making of rules, 

8. Effect of repealing an Act. 

9. Revival of repealed enactments. 

Commencement of term. . 

Termination of term. 

Application to subordinates of law relative to official superiors. 
Application of law to successoTH of functionaries and corpora- 


tions. 


m 
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Application of law to persons for tlie time being filling am 
office. ' . ■ 

10. Exx>re&sions used in by-laws and orders to liave same meaning 
as in Act under wliicb- they are made or isisued. 

11. Necessary extension of prescribed periods. 

12. Application of Chapter III to all Acts. 

13. When powers and duties to be exercised and performed. 

14. Exercise of power and performance of duty by temporary 
holder of office. 

15. Bevoeation and alteration of rules, by-laws and orders. 

16. Duty leviable pro rata. 

17. Mode of conferring powers and imposing duties. 

18. Beferenees to provisions in Acts repealed and re-enacted. 

19. Beeovery of fines. 

20. Punishment for offences under more than one enactment. 

21. Publication of orders and notifications in the Fort St, George 
Gazette. ■ 

22. Determination of the times at which Acts or provisions of 

Acts extended or applied by Government to certain places shall come 
■■•into, force. , ■ 

Proviso to S. 22. 

23. Application to Ordinances and Begulations. 


THE MADEAS GENERAL CLAUSES ACT (I OP 1891).. 

[Srd April, 1891; UtJi Mmj, 1891. 

An Act for further shoHening the Imiguage used in Acts o^f 
the Governor of St. George in Council and 
for other purposes. 

[N.B. Amended by Madras Acts II of 1896; XI of 192D 
and IV of 1937.] 

Whereas it is expedient to further shorten the language 
used in Acts made by the Goyernor of Port St. George in 
Council and to make certain further provisions relating to 
those Acts; It is hereby enacted as follows: — 

1. (a) This Act may be called The 

Madras General Clauses Act, 1891; 
and 

(6) It shall come into force on the 
first day of January, 1892. 

2. Notwithstanding anything contained in the Madras 
General Clauses Act, 1867,^“^ the 
provisions of that Act shall not apply 


Short title. 


Commencement. 


Saving clamie. 


. {3-6) Mad. I of 1867, 
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to this Act or to any “^[Madras Act] which may be 
passed subsequently to the commencement of this Act. 

CHAPTEE I. 

Definitions. 

S. Ill this Act and in every '^[Madras Act] after the 
Definitions. commencement of this Act, unless there 

be something repugnant in the subject 

or context, — 

(1) ‘^^abet’^ with its grammatical variations and cognate 
^‘Abet.’^ expressions, shall have the same mean- 

ing as in the Indian Penal Code:^ 
barrister shall mean a barrister of England or 
Ireland or a member of the Faculty of 
Advocates in Scotland : 


(2) 
^Barrister. 
(3) 


]. 


(4) ‘^Chapter,’’ '^part,/’ '‘section^^ 
and ^‘schedule” shall mean respectively 
a Chapter, part and section of, and 
schedule to, the Act in which the word 
occurs: 

^^City of Madras’’ shall mean such local area as is 
declared from time to time to be the City 
of Madras under any Act for the time 
being in force relating to the municipal affairs of such city: 

(6) Collector” shall include every officer who, for 
the time being, is aiithorkecl to exercise 
the powers of a Collector: 

(7) ^‘Commencement,” used with reference to an Act, 
shall mean the time at which the Act 
comes into force: 

(8) ‘^District Collector” shall mean the chief local 
officer in charge of the revenue-adminis- 
tration of a district: 

(9) “document” shall mean any matter expressed or 

"q)ocnment.’^ described upon any substance by means 

of letters, figures or marks, or by more 

(7) Substituted by Government of. India (Adaptation of Indian 
Laws) Order, 1937. 

(8) Act XLT of 1860. 

(9) Omitted by Government of India (Adaptation of Indian Laws) 


Cfhapter, ’ ^ ^^part,” 
^ ^section’* and “sche- 
dule.^ ^ 


( 5 ) 

“City of Madras. 


“Collector/ ’ 


^^Oommencement. ^ ^ 


“District Collector/' 
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than one of those means, intended to be used, or wliieh may 
be used, as evidence of that matter: 

(10) '' financial year'' shall mean 
"Pinaneial year.” the year commencing on the first day of 
April: 

(11) nothing is said to be done or believed in '^good 
faith" which is done or believed without 
due care and attention: 


"Good faith.’ 


( 12 ) «-“[» 
"Her Majesty.” 




(13) ^'Her Majesty" shall indude 
Her heirs and successors to the Crown; 

(14) ‘^immovable property" shall include land, bene- 

fits to arise out of land, and things 
“Immovable pro- attached to the earth, or permanently 
perty.” fastened to anything attached to the 

earth: 

(15) imprisonment" shall mean imprisonment of 
either description as defined in the 
Indian Penal Code: 


“ Imprisonment.’ 


“Judicial proceed- 
ing." 


(15-A) ^]. 

(16) ^^iudicial proceeding" shall 
mean any proceeding in the course of' 
w'hieh e^ddenee is, or may be, legally 
taken: 

(17) * ‘local authority" shall mean a Municipal Com- 

“Local authority.” ^^^riet Board, Body of Port 

Commissioners or other authority legal- 
ly entitled to, or entrusted by the Government with, the con- 
trol or management of a municipal or local fund: 

■^'^[(17-A) “Madras Act" shall mean an Act made by 
the Governor of Port St. George in Council under the 
Indian Councils Act, 1861 to 1909 to any of those Acts, or the 
Government of India Act, 1915, or by the Local Legislature 
or the Governor of the Presidency of Madras, under the ' 
Government of India Act, or by the Provincial Legislature or 

(9~a) Omitted by Ooverament of India (Adaptation , of ludiau 
L^ws) Order, 1937. 

(10) Inserted by 
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the Governor of Madras -under the Government of India Act, 

19353.'' ; V' ,, , 

(18) '‘Magistrate^’ Ahall mea'n any person exercising 
all or any of the powers of a Magistrate 
“Alagistrate.^ " under the Code of Criminal Procedure, 

1882P’ 

(19) "movable property’^ shall mean 
‘^Alovable property.'' property of every description except im- 
movable property: 

(20) "oath/^ " swear and "affidavit’’ shall include 
affirmation and declaration in the case 
of persons by law allow’^ed to affirm or 
declare instead of swearing: 

(21) ''offence’^ shall mean any act or omission made 
punishable by any law for the time be- 
ing in force: 

person” shall include any company or 
association of individuals, whether in- 
corporated or not: 

(23) "place” includes also a house, 
building, tent and vessel: 

(24) 

(25) "Presidency-town” shall mean the local limits 
for the time being of the ordinary ori- 
ginal civil jurisdiction of the High 

Court of Judicature at Madras: 

(26) "public” includes any clalss 
of the public or any community: 

(27) "public nuisance” shall have the meaning as- 

“Public nuisance.” expression in S. 268 of 

. the Indian Penal Code: 

( 28 ) " registered ’ ’ shall mean registered in British 
India under the law for the time being 
in force for the registration of docu- 
ments : 

(29) "sign,” with its grammatical variations and 

„ cognate expressions, shall, with reference 

to a person who is unable to write Ms 

(12) Omitted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 


^War 

and affidavit." 


«OfPenee.” 
( 22 ) 
“Person. " 

“Place." 


“Presidency-town." 


“Public," 


^Registered.." 
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name, include ‘^mark’’ with its grammatical variations and 
cognate expressions: ■ - 

(30) in the case of any one whose personal law permits 


^ ^ Son and "father. ^ ' 


adoption, shall include an adopt- 


"Sub-section. ” 

(32) 

"Value.” 




Gender. 


ed son, and ''father’^ an adoptive father: 

(31) sub-section ’’ shall mean a 
sub-section of the section in which the 
word occurs: 

value/’ used with reference to a suit, shall 
mean the amount or value of the subject- 
matter of the suit, computed according 
to the law for the time being in force regulating the valuation 
of suits for purposes of jurisdiction: 

(33) ''will” shall include a codicil and every writing 
making a voluntary posthumous distribu- 
tion of property: 

(34) words importing the mascu- 
line gender shall include females : 

(35) words in the singular shall include the plural, 
Number words in the plural shall include the 

singular. 

(36) words which refer to acts 
done extend also to illegal omissions: 

(37) "writing,” with its grammatical variations and 

cognate expressions, shall inelude 
' ' printing, ’ ’ " lithography, ” " photogra- 

phy,” with their grammatical variations and cognate expres- 
sions, and other modes of representing or reproducing words 
in a visible form: 

(38) "year” and "month” shall, respectively, mean a 
'W’ aud “moBti.” year and month reckoned according to 

the British calendar. 

OHAPTEEII. 

Q-ENEBAI; PeOVISIONS APPLICABIiB TO FXTTUEE AgTS. 

4. The Chapter shall apply to all 
Application of [Madras Acts] after the commence- 

unless a contrary inten- 
; - fion. appears in snch Acts. 

. (13-14) Substituted by Government of India (Adaptation of Indian 

Laws) Order, 193L ■■ ' 


Illegal omissions. 


Writing. ” 
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Making of rules 
and issue of orders 
between passing and 
commencement of Acts. 


5. ^^[(1) Wliere any Act to whicli this chapter applies 

is not expressed to come into operation 
^ particular day, then it shall come 
. into operation, if it is an Act of the 
Legislature, on the day on which, the assent thereto of the 
Governor, the Governor-General or His Majesty, as the case 
may require, is first published in the Official Gazette, and if 
it is an Act of the Governor, on the day on which it is first 
published as an Act in the Official Gazette. 

(2) In every such Act the date of such publication as 
aforesaid shall be printed either above or below the title of 
the Act and shall form part of the Act.] 

6. Where, by an Act to which this Chapter applies and 

which is not to come into force immedi- 
ately on the passing thereof, a power is 
conferred on Government or other 
authority to make rules, or to issue 
orders with respect to the application of 
the Act, or with respect to the appointment of any officer 
thereunder, such power may be exercised at any time after 
the passing of the Act, but rules or orders so made or issued 
shall not take effect till the commencement of the Act. 

7. Where, by an Act to which this Chapter applies, a 
power to make rules is expressed to be 
given; subject to the conditions of 
rules being made after previous publi- 
cation, the following provisions shall 
apply, namely: — 

(a) the authority having the power 
to make the rules shall, before making 
them, publish a draft of the proposed 
rules; 

(h) the publication shall be made in such manner as 
that authority deems to be sufficient, or, 
condition with respect to previous 
publication so requires, in such manner 
as the [Central Government or, as the ease may be, the 
Provincial Government.]. 


Provisions regulat- 
ing the making of 
rules’ after previous 
publication. 


Publication 
draft lules. 


of 


(15) Substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 
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(c) there shall be published with 
Notice to aecom- draft a notice specifying a date at 

paBj draft rules. or after which the draft 'will be taken 

into consideration j 

(d) the authority ha'ving powder to make the rules, and, 

where the rules are to be made with the 
Consideration of sanction, approval or concurrence of an- 

to^dSft^^ules other authority, that authority also, 

shall consider any objection or sugges- 
tion which may be received by the authority having power to 
make the rules from any person with respect to the draft, 
before the date so specified; 

(e) the publication in the [Official Gazette] of a rule 

purporting to have been made in exer- 
cise of a power to make rules after pre- 
vious publication, shall be conclusive 
proof that the rule has been duly made. 

8. Where any Act, to wliich this 
Chapter applies repeals any other eiiact« 
ment, then the repeal shall not — 

(а) affect anything done or any offence committed, or 
any fine or penalty incurred or any proceedings begun before 
the commencement of the repealing Act; or 

(б) revive anything not in force or existing at the time 
at which the repeal takes effect; or 

(c) affect the previous operation of any enactment sc 
repealed or anything duly done or suffered under any enact- 
ment so repealed; or 

{d) affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed ; 
or 

(e) affect any fine, penalty, forfeiture or punishment 
incurred in respect of any offence committed against any 
enactment so repealed; or 

(f) affect any investigation, legal proceeding or reme- 
dy in respect of any such right, privilege, obligation, liability, 
fine, penalty, forfeiture or punishment as aforesaid: and any ' 
such investigation, legal proceeding or remedy may he insti- 


Publication to be 
proof of due making 
of rules. 


Effect of repealiug 
an Act. 


, , ^ (16) Substituted by <3-ovemment of India (Adaptation of Indian 

Laws) Order, 1937. 
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tuted, continued or enforced, and any such fine, penalty, for- 
feiture or punishment may be imposed, as if the repealing Act 
had not been passed. 

^'^ [8-A. Where any Act to which this Chapter applies, 
repeals any enactment by which the 
Effect of repeal of text of any previous enaetment was 
amended by tlie express' omission, in- 
ous Act. sertion or substitution of any matter, 

then, unless a different intention appears, 
the repeal shall not affect the continuance of any such amend- 
ment made by the enactment so repealed and in operation at 
the time of such repeal.] 

Revival of repeal” 9. In any Act to which this Chap- 

ed enactments. ter applies— 

{a) for the purpose of reviving, either w-holly or par- 
tially, an Act or Regulation, wholly or partially repealed, it 
shall be necessary expressly to state such purpose: 

(&) for the purpose of excluding 
Commencement of first in a series of days or any other 
term. period of time, it shall be sufficient to 

use the word ‘‘from”. 

(o) for the purpose of including the last in a series of 
Termination of days or any Other period of time, it 
term. shall be sufficient to use the word “to”; 

{d) for the purpose of expressing that a law relative 
to the chief or superior of an office shall 
apply to the deputies or subordinates 
lawfully executing the duties of such 
office in the place of their superior, shall 
be sufficient to prescribe the duty of the 

(e) for the purpose of indicating 
the relation of a law to the successors of 
any functionaries, or of corporations 
having perpetual succession, it shall be 
sufficient to express its relation to the 
functionaries or corporations ; and 


(17) Section S-A inserted by Madras Act lY of 1937. 


Application to sub- 
ordinates of law re- 
lative to official 
superiors. 

superior ; 


Application of law 
to successors of func- 
tionaries and corpo- 
rations.. 
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Application of law 
to persons .-for time 
being filling an 
office. 


Expressions used 
in br-lawg and orders 
to liave same mean- 
ing as 121 Act under 
"wliidi tbej are made 
or issued. 


sion of 
periods, 


(/) for tlie purpose of indicating the application of a 
law to every person or nimiber of per- 
sons for the time being eseciitiiig the 
functions of an oifice, it shall be sufficient 
to mention the official title of the officer 
at present executing such functions, or 
that of the officer by whom the functions are commonly 
executed. 

10. Where an Act, to which this 
Chapter applies, confers power to make 
rules or by-laws or to issue orclers, ^^' 
pressions used in such rules, by-laws or 
orders, have the same respective mean- 
ings as in the Act conferring the power. 

11. Where, by an Act to which this Chapter applies, any 
act or proceeding is directed or allowed 

Necefsary exten- to be done or taken in a Court or office 
prescribed ^ certain day or within a prescribed 
period, then, if the Court or office is 
closed on that day or the last day of the prescribed period, the 
act or proceeding shall be considered as done or taken in due 
time if it is done or taken on the next day afterwards on which 
the Court or office is open. 

This section does not apply to any act or proceeding to 
which the Indian Limitation Act, 1877,^^ 

CHAPTER III. 

General Provisions appuioable to all Acts. 

12. This Chapter shall apply to alP^ [Madras Acts] un- 
less a contrary intention appears in any 
such Act, but it shall not affect any- 
thing done or commenced prior to the 

commencement of this Aet under any enactment now in force. 

13. Where an Aet confers a power 
or imposes a duty, then the power may 
be exercised and the duty shall be per- 
formed from time to time as occasion 
requires. 


Application of Chap- 
HI to all Acts. 


When powers and 
duties to be exercis- 
ed and performed,. 


(18) Bee now Aet IX of 1008. 

(19) Substituted by Government of India (Adaptation of Indian 
Laws) OrdWj-;lttf, - 
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Exiercise of powe<r 
and peTformance of 
duty by temporary 
lioide'r of office. 


14. Where an Act confers a power 
or imposes a duty on the holder of an 
office, as such, then the power may be 
exercised and the duty shall be perfor- 
med by the holder for the time being of 
the office. 


15. Where an Act confers a power to make any rules or 
by-laws, or to issue orders, the power 
shall be construed as including a power 
exercisable in the like manner and sub- 
ject to the like consent and conditions, 
if any, to rescind, revoke, amend or vary the rules, by-laws or 
orders. ' ' . 


Bevocation and al- 
teration of rules, by- 
laws and orders. 


16. Whenever by an Act any duty of customs or excise 

or in the nature thereof is leviable on 
le^^able pio given quantity, by weight, measure 

or value, of any goods or merchandise, 
a like duty shall be leviable, according to the same rate on any 
greater or less quantity. 

17. Whenever by an Act authority is given to confer 

powers or impose duties, such powers 
^ Mode of conferr- conferred or duties imposed by 

posing duties. name or by office or on classes oi officials 

generally by their official titles. 

18. Where an Act repeals and re-enacts, with or -without 
Beferenees to pro- modification, all or any of the provisions 

of a former Act, references in any other 
Act to provisions so repealed shall be 
construed as references to the provisions 
so re-enacted, and if notifications have been published, procla- 
mations or certificates issued, powers conferred, forms pres- 
cribed, local limits defined, offices established, orders, rules 
and appointments made, engagements entered into licences 
or permits granted, and other things duly done, under the 
provisions so repealed, the same shall be deemed, so far as the 
same are consiste.nt with the provisions so re-enacted, to have 
been respectively published, issued, conferred, prescribed, de- 
fined established, made, entered into, granted or done under 
the provisions so re-enacted. ' ' 


visions in Acts re- 
pealed and re-enaet- 
ed. 
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19. Tlie provisions of Ss. 63, 68, 69, and 70 of the Indian 
Eecovery of fines. Penal Code shall apply to all fines im- 
posed niider the authority of any Act. 

20. Where an act or omission constitutes an offence under 

two or more enactments, the offender 
Punishment for shall be liable to be prosecuted and 

ttlrTne^eaactiMnt! ptmished under either or any of those 
enactments, but shall not be liable to be 
punished twice for the same act or omission. 

21. Where in any Act, or in any rule passed under any 

Act, it is directed that any order, noti- 
Publication of orders fication or other matter shall be notified 

published, such notification or publi- 
cation shall, unless the Act otherwise 
provides, be deemed to be duly made if it is published in the 
2»[0ffieial Gazette.] 

22. When, by an Act, ®^[any Government] is empowered 

to extend or apply an Act or any provi- 
Determination. of sion of an Act to any place, in, or to any 
■ffie times at _ which portion of, the -^[Province] the Go- 

Acts extended or vemment may, in any order extending 
applied by Govern- or applying such Act or provision or in 

ment to certain ^ subsequent order, notify the time at 

to force. which the same shall come into lorce m 

the place or portion of the -^[Province] 
to which it is so extended or applied; and, unless it is other- 
wise provided in the Act, ^^[the Government] may, by noti- 
fication in the [Official Gazette] from time to time povstpone 
the time at which the Act or provision shall come into force 
in such place or portion of the -^[Province] or cancel the 
order for extending or applying the same to such place or 
portion of the [Province] : 

Provided that no order postponing the time at which 
an Act or provision shall come into 
ProTiso. force, or eaneelling an order for extend- 

ing or applying the same, shall be made after the Act or pro- 
vision has actually come into force in the place or portion of 
the [Province] to which such order relates, 

(20-21) Sabstitntei by Orovernmeat of India (Adaptation of Indian 
EaTO) Order, 19S7. 


ProTiso. 
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22CHAPTEE IV. 

Application to Ordinances and Eegulations. 

23. The provisions of this Act shall apply — 

{a) in relation to any Eegulation made by the Govern- 
ment of Madras under S. 92 of the Government of India Act, 
1935, as they apply in relation to Madras Acts made by the 
Provincial Legislature ; and 

(Z?) in relation to any ordinance promulgated by the 
Governor under S. 88 or S. 89 of the said Act, as they apply 
in relation to Acts made under that Act by the Governor. 


(22) Inserted by G-oveiriimeiLt of India (Adaptation of Indian 
Laws) Order, 19S7, 




APPENDIX P. 

THE UNITED PROVINCES GENERAL CLAUSES ACT 
(I OP 1904). 

Historical Memoir. 


Year. 

No. of 
■Act. ■ 

Name of Act. 

How affected. 

1887 

1896 

I 

I ; 

U. P. General Clauses 

General Clauses amending U. P. 
Act I of 1S«7. 

Kep., U. P. Act I of 1904. 
Ktp., U, P. Act I of 1904. 

1904 

i I 

G. P. General Clauses Act 



\2ditlh November , 1903; Itli Jammry^ 1904. 
An Act to consolidate and extend the North-Western Provinces 
and Oudh General Clauses Acts, 1887 and 1896. 

Whereas it is expedient to consolidate and extend the 
i .orth-V e.ste™ Provinces and Oudh General Clauses Acts, 1887 
audt 1896; It IS herohj' enacted as follows:— 

Preliminary. 

1 . (1) This Act, may be called The 

Short title and UxiTKD ProvIXCES GeXERAL Cl.VUSES AcT 
eommencement. 1904; and LSEb ACT, 

( 2 ) It shall come into force at once. 

2 . The Acts mentioned in the sche- 
dule ate repealed to the extent specified 
in the fourth columns thereof. 

3. The provisions of Ss. 4 to 28 
shall apply to this Act and to ail United 
Provinces Acts, whether made before or 
after the commencement of this Act. 
OenenA Definitions. 

4 . In all United Provinces Acts, 

> unless there is anything repugnant in the 
■ ^Eubjeet'or context,—. 


Eepeal. 


Applicat-ioiis of Act 
to other enactments. 


Definitions. 
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“Abet’- 


■Affidavit’’. 


“Agra’’. 

“Assistant 

tor”. 


Coliec- 


“Barrister”. 


“Board 

nue”. 


of Reve* 


(1) ‘‘abet” with its grammatical variations and cognate 
expressions, shall have the same meaning 
as in the Indian Penal Code ; 

(2) “act” nsed with reference to an offence or a civil 

wrong, shall include a series of acts, and 
■ words which refer to acts done extend also 

to illegal omissions ; 

(3) '“affidavit'' shall include affirmation and declaration 
in the case of persons by law allowed to 
affirm or declare instead of SW' earing ; 

(4) "Agra" shall mean the territories known as the 
North-Western Provinces previously to the 
22nd day of March, 1902; 

(5) “Assistant Collector" shall in- 
clude an Assistant Commissioner; 

(6) "barrister" shall mean a bar- 
rister of England or Ireland or a member 
of the Faculty of Advocates in Scotland; 

(7) “Board of Eevenue" shall mean 
the Board of Eevenue for the United 
Provinces; 

(8) “Chapter" shall mean a Chap- 
ter of the Act in wdiich the word occurs ; 

(9) “Collector" shall mean the Chief Officer in charge of 
the Eevenue administration of a District 
and shall include a Deputy Commissioner 
and the Superintendent, Dehra Dun; 

(10) "Commencement" and with 
reference to an Act, shall mean the day on 
which the Act, comes into force ; 

(11) “Commissioner" shall mean 
the Chief Officer in charge of the revenue 
administration of a division ; 

(12) “District Judge" shall mean the Judge of a Principal 

“District Judcr-e” Court of original jurisdiction hut 

shall not inclnde a High Court in the exer- 
cise of its ordinaiw or extraordinary original civil jurisdiction ; 

(13) “document" shall include any matter wTitten, ex- 

“Document”. pressed or described upon any substance 

by means of letter^, figures, or marks or by 


“Chapter”. 


“Collector”. 


“Commencement’ ’ 


“Comm i ssioner”. 


64 



“Local Authority’ 


(1) Omitted by Goverixmeiit of India (Adaptation of Indian Laws) 
Order, 1937* 

, (2) Substituted hj IbiS* 


more than one of those means, which is intended to be used, or 
wiiieli may be used, for the purpose of recording that matter ; 

(14) '‘enactment’^ shall include a Eegulation (as hereiii- 
. „ after defined) and any Begulation of the 

'naL.men, . Bengal, Madras pr Bombay Code, and shall 

also include any provision contained in any Act or in any such 
Eegulation as aforesaid ; 

(15) ; ^'father ' in the case of ..any one 
whose personal law permits adoption, shaii 
include an adoptive father; 

(16) “financial year shall mean the* 
year commencing on the fiirst day of April ; 

(17) a tiling shall be deemed to be 
done in “good faith’’ where it is in fact done 
honestly, whether it is done negligently or 
not; 

(18) “Gazette” shall mean the offi- 
cial Gazette for the United Provinces ; 

# ■ # , 

growing crops” shall include crops of all sorts 
attached to the soil, and leaves, flowers 
and fruits upon, and juice in trees and 

shrubs; 

1^21) [-# # # #j 

His Majesty*’ or (22) “His Majesty” or “the King” 

' ' the King ’ shall include liis successors ; 

(23) “Immovable property” shaii include land, benefits to 
arise out of land and things attached to the 
earth,, or permanently fastened to any- 
thing attached to the earth, but shall not 
Include standing timber, growing crops or grass ; 

(24) “imprisonment” shall mean 
“Imprisorunent”. imprisonment of either description as 
defined in the Indian Penal Code ; 

(25) “local authority” shall mean a municipal board, dis- 
trict board or other authority legally 
entitled to, or entrusted by the ^ [Provincial 
Government] with, the control or management of a municipal or 
local fund ; 


‘‘Father’’. 

“Financial year’’. 

“Good faith’’. 

“Gazette”. 

‘(19) [* 
( 20 ) 

“Growing crops”. 


“Immovable 

perty”. 
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3(26) ^ 

(27) ‘‘Magistrate"' shall include every person exercising 
, all or any of the powers of a Magistrate 

1 a^is la e . under the Code of Criminal Procedure 

for the time being in force ; 

(28) “month’" shall mean a month 
reckoned according to the British 
Calendar; 

(29) “movable property” shall mean 
property oi every description, except 
immovable property; 

oath” shall include affirmation and declara- 
tion in the case of persons by law 
allowed to affirm or declare instead of 




0 V a b 1 e 
perty”. 


pro- 


(30) 


^^OatlP\ 


swearing; 


«Ofeenee». 


^'Part”. 


*■^P‘erson^^ 


(31) “offence” shall mean any act 
or omission made punishable by any law 
for the time being in force; 

(32) “Part” shall mean a part of 
the Act or Eegulation in which the vrord 
occurs; 

(33) “person” shall include any 
company or association or body of indi- 
viduals, whether incorporated or not ; 

(34) “public nuisance’" shall mean a 
^TubMc nuisance’', public nuisance as defined in the Indian 

Penal Code; 

(35) “registered” used with reference to a document 
shall mean registered in British India 
under the law for the time being in force 
for the registration of documents. 

(36) ^^Eegulation"" shall mean a 
^‘Eegulation”. Regulation made under the Government of 

India Act, 1870; 

(37) “rule” shall mean a rule made in exercise of a power 
conferred by any enactment, and shaU 
include a regulation made as a rule under 

any enactment ; 


^^Eegistered”. 


(3) Omitted by Government of India (Adaptation of Indian Laws) 
Order, 1937, 
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^‘Scheduled 

trk't’'. 


•'Section'- 


DiS' 


■41) 


“Sign’'. 


indiide ‘'mark'" 
exx>ressions ; 


■'schedtile'' shall mean: ^ ' a 
schedule to the Act or Regulation in which 
the word occurs; 

(39) '‘Scheduled District’’ shall 
■mean a ■''Scheduled District” 'as defined in 

. the Scheduled Districts Act, 1874; 

(40) "section” shall mean a section 
of the Act or Regulation in which the word 
occurs; 

''sign” with its granimaticai variations and cognate 
expressions, shall, with reference to a 
person who is unable to write his name, 
with its grammatical variations and cognate 




■*Sub*seetioii’\ 


(44) 


'swear' 


'son” in the ease of any one 
whose pei‘Sonal law permits adoption, shall 
inclade an adopted son ; 

. ■ ' ■ (43} "sub-section” shall mean a 

siib-soetion . of the section, in .which' the- 
word occurs; 

with its grammatical vai'iatioiis and cognate 
expi'cssions shall include affiriiiing and 
declaring in the ease of persons by law 
allowed to affirm or declare instead of sweaiing ; 

'United Provln* "United Provinces” shall mean 

the United Provinces of Agra and Oiidli ; 

(46) "United Provinces Act” shall mean an Act, made by 
the Lieutenant Governor of the North- 
Western Provinces and Oudh (or of the 
United Provinces of Agra and Oudh) in 
Council under the Indian Councils Acts, 1861 and 1892; 
^[or the Indian Councils Acts, 1861 to 1909, or the Govern- 
ment of India Act, 1915, or by the Local Legislature or the 
Govemor of the United Provinees under the Government of India 
Act, or by the Provincial Legislature or the Governor of the 
United Provinces under the Government of India, Act, 1935] ; 

, " (47 ) * ' vessel ’ ’ shall inclu de any ship 

' ' or boat or any other description of vessel 

used in navigation : 

, (4) Ii^setted by Ooverameat of India (Adaptation of Indian Laws), 
Order, 3937. 


'UTnited ProFinees 
Aer\ 
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(48) 'Svill'' shall include a codicil 
<‘WiiP\ and every writing making a voluntary 

posthumous disposition of property ; 

(49) expressions referring to '‘writing'’ shall be construed 
“Writijio*’^ as including references to printing, litho- 

graphy, photography and other modes of 
representing or reproducing words in a visible form; and 

(50) "year"’ shall mean a y^ear 
"Year” reckoned according to the British, 

Calendar. 

General rules of Construction. 

5. (1) Where any United Provinces Act is not expressed to 

come into operation on a particular day, 

operation ®[If it 
is an Act of the Legislature, on the day on 
which the assent thereto of the Governor, the Governor-General 
or His Majesty, as the case may require^, is first joublished in the 
Official Gazette and if it is an Act of the Governor, on the day on 
which it is first published as an Act in the Official Gazette]. 

(2) Unless the contrary is expressed, a United Provinces 
Act shall be construed as coming into operation immediately on 
the expiration of the day preceding its commencement. 

6. Where any. United Provinces Act repeals any enactment 

hitherto made or hereafter to be made, 
Effect of repeal. then, unless a different intention appears, 
the repeal shall not — 

(a) revive anything not in force or existing at the time at 
which the repeal takes effect ; or 

(b) aifect the previous operation of any enactment so 
repealed or an^dhing duly done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed ; 
or 

(d) affect any penalty, forfeiture or punishment incurred 
in respect of any offence committed against any enactment so 
repealed; or 

(c) affect any remedy or any investigation or legal pro- 
ceeding commenced before the repealing Act, shall have come into 

(5) Substituted by Government of India (Adaptation of Indian Laws) 
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[app. 


Eeviyai of repealed 
eiiac'tineiits. 


operation ill respect of any such right, privilege, obligation, liabi- 
iitv', penalty, forfeiture or punislmeiit as aforesaid : 

and ail}" such remeciy may be enforced and any such investi- 
gation or legal proceeding may be continued and concluded and 
an}" such penalty, forfeiture or puiii>siiment imposed as if the 
repealing Act had not been passed. 

7. In any United Provinces Act it shall be necessary, for 
the purpose of reviving, either wholly or 
partially, aii}- enactment wholly or parti- 
ally repealed expressly to state that 

purpose, 

8. “Where any United Provinces Act repeals and re-enacts, 

with or without modification, any provi- 
Construetion of re- gion of a former enactment, then refe- 
fereiices to repealed in any other enactment or in any 

enactments. . , ^ 1 ^ r • • i i 

instrument to the provision so repealed 
shall, unless a different intention appears, be construed as 
references to the provision so re-enacted. 

9. In any United Provinces Act, it shall be sufficient for the 

purpose of excluding the first in a series of 
days or any other period of time, to use 
the word and, for the purpose of 

iiieluding the last in a series of days or any other period of time, 
to use the word 

10. Where by any United Provinces Act, any act or pro- 
ceeding is directed or allowed to be done or 
taken in any Court or office on a certain 
da}"’ or within a prescribed period, then, if 

the Court or office is closed on that day or the last day of the 
prescribed period, the xict or proceeding shall be considered as 
done or taken in due time if it is done or taken on the next day 
afterwards, on which the Court or office is open : 

Provided that nothing in this section shall apply to any 
Act or proceeding to which the Indian Limitation Act, 1877, 
applies. 

11 In the measurement^ of any distance, for the purpose of 
■ . any United Provinces Act, that distance 

shall, unless a different intention appears, 

,■ ' 'he. measured in a straight line on a 

horizontal plane.'' . " : ; ' 


Commencement and 
termination of time. 


Computation 

time. 


of 
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pro rata in enaci 
ments. 


12. Where, by any United Provinces Act, any duty or 
customs or excise, or in the nature thereof 
Duty to be taken is leviable Oil any given quantity, by weight, 
measure or value of any goods or mer- 
chandise, then a like duty is leviable accord- 
ing* to the same rate on any greater or less quantity. 

13. In all United Provinces Acts, 
Gender and number, unless there is anything repugnant in the 

subject or context, — 

(1) words importing the masculine gender shall be taken 
to include females; and 

(2) words in the singular shall include the plural and 

vice versa. 

Powers and Functionaries. 

14. Where by any United Pro vinces- 
Act, any power is conferred on the Pro- 
vincial Government], then that power may 
be exercised from time to time as occasion 
requires. 

any United Provinces Act, a power to 
appoint any person to fill any office or 
execute any function is conferred, then, 
unless it is otherwise expressly provided, 
any such appointment may be made either- 
by name or by virtue of office. 


Powers conferred 
on the Government to 
be exercisable from 
time to time. 


15. Where, by 

Power to appoint to 
include power to ap- 
point ex officio. 


16. 


Where by any United Provinces Act, a power to make 
any appointment is conferred, then, unless 
Power to appoint to a different intention appears, the authority 
having power to make the appointment 
shall also have power to suspend or 
dismiss any person appointed by it in exercise of that power. 


include power to 
suspend or dismiss. 


17. 


Substitution 

functionaries. 


of 


In any United Provinces Act, it shall be sufficient, for 
the purpose of indicating the application 
of a law to every person or number of 
persons for the time being executing the 
functions of an office, to mention the official title of the officer at 
present executing the functions, or that of the officer by whom- 
the functions are commonly executed. 


( 6) Substituted by Government of India, (Adaptation of Indian LawsV 
Order. 1937. 
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Successors. 


OlTicial eliiefs and 
subordinates. 


18. In any United Provinces Act, it shall be sufficient, for 
the purpose of indicating the relation of a 
law to the successors of any functionaries 

or of corporations having perpetual succession, to express its 
relation to the functionaries or corporations. 

19. In any United Provinces Aef, it shall be sufficient, for 
the purpose of expressing that a law 
relative to the Chief, or Superior VofV 'a^^^^ 
office shall apply to the deputies or sub- 
ordinates lawfully performing the duties of that office in the 
place of their superior, to prescribe the duty of the superior. 

Frovismis as to Orders, Rules, etc., made under Enactments. 

20. 'Where, by any United Provinces Act, a power to issue 
any notification, order, scheme, rule, form 
or by-law is conferred, then expressions 
used in the notification, order, scheme, rale, 

form or ])y-iaw shall, unless there is any- 
thing repugnant in the subject or context, have the same 
respective meanings as in the Act conferring the power. 


Construction of 
orders, etc., issued 
under enactments. 


issued. 


21. "Where by any United Provinces Act, a power to issue 
notifications, orders, rales or by-laws is 
conferred then the power includes a power, 
exercisable in the like manlier and subject 
to the like sanction and conditions (if any), 
to add to, amend, vary or rescind any 
notifications, orders, rules, or by-laws so 


Power to make to 
inelud-e power to add 
to, ameiid, vary or 
rescind, orders, lules 
or bvdaw.s. 


Making of rules or 
by-law and issiiing of 
orders between publi- 
cation and commence- 
ment of enactment. 


22. 'Where, by any United Provinces Act, which is not to 
come into force on the day on which it is 
first published in the (lazette, a power is 
conferred to make rules or by-laws, or to 
issue orders with respect to the application 
of the Act or with respect to the establish- 
ment of any Court or office or the appoint- 
ment of' any Judge or officer thereunder, or with respect to the 
person by whom, or the time when, or the place where, or the 
manner in which, or' the fees'' for which, anjffMng is to be done 
under the Act, then that power may be exercised at any time 
after the Act -has been; published as aforesaid; but rules,, by-laws 
or orders so made or , issued shall not take effect till the commence- 
ment of the Act. 
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Provisions 

: ^abie.. ' to : ' : makiiig of 
ruleS; or by-laws after 
previous publication. 


Where by any United Provinces Act, a power to make 
rules or by-laws is expressed to be given 
subject to the condition of the rules or 
by-laws being made after previous pubh- 
cation, then the following provisions shall 
stpply, namely ; — 

(1) the authority having power to make the rules or by- 
laws shall, before making them, publish a draft of the proposed 
rules or by-laws for the information of persons lilvely to be 
effected thereby ; 

( 2 ) the publication shall be made in such ina.Biier as that 
autliority deems to be sufficient, or, if the condition with respect 
to previous publication so requires, in such manner as the 
'[Provincial Government] prescribes; 

(3) there shall be published with the draft a notice speci- 
fying a date on or after which the draft will be taken into 
consideration ; 

(4) the authority having power to make the rules or by- 
law''s, and where the rules, or by-laws are to be made with tlie 
.sanction, approval or concurrence of another authority, that 
authority also, shall consider any objection or suggestion ^vhich 
may be received by the authority having power to make the 
rules or by-laws from any person with respect to the draft before 
the date so specified ; 

(5) the publication in the Gazette of a rule or by-law pur- 
porting to have been made in exercise of a power to make rules 
or by-laws after previous publication shall be conclusive proof 
that tlie rule or by-law has been duly made. 

24. Where any enactment is repealed and re-enacted by a 
United Provinces Act with or without 
modification, then, unless it is otherwise 
expressly provided, any appointment, 
notification, order, scheme, rule, fom or 
by-law made or issued under the repealed 
enactment shall, so far as it is not incon- 
sistent with the provisions re-enacted, 
continue in force, and be deemed to have been made or issued 
under the provisions so re-enacted, unless and until it is 
superseded by any appointment, notification, order, scheme, rule, 
form or by-law m.ade or issued under the provisions so re-enacted. 

(7) Substitute*! by Goverument of Mia. (Adaptation of Indian Laws) 
'Order 1937. 
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Continuation of^ap- 
•poiutTuents, notifi ca- 
tions. orders, etc., 
issued under enact- 
ments repealed an<] 
re- enacted. 
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Miscellaneous^ 

25. Sections 63 to 70 of the Indian Penal Code and the 

_ provisions of the Code of Criminal Proce- 

eco-vei) 0 es. . being in force in relation 

to the issue and the execution of warrants for the levy of fines 
shall apply to all fines imposed under any United Provinces AeU 
unless the Act, rule or bye-law contains an express provisioiij to 
the contrary. 

26. Where an act or omission constitutes an offence under 

two or more United Provinces Acts, then 
Provision as ^ to the offender shall be liable to be prosecuted 
offences ^ punishable punished under either or any of those 

^actments^ enactments, but shall not be liable 

to be punished twice for the same 

offence. 

27. Where any United Provinces Act authorises or 
requires any document to be served by 

of serMce whether the expression ‘'^serve” or 

either of the expressions ''give"' or ‘''send’" 
or any other expression is used, then unless a different intention 
appears, the seiwice shall be deemed to be effected by properly 
addressing, pre-pavdng and posting by registered post, a letter 
containing the document, and, unless the contrary is proved, to 
have been effected at the time at which the letter would be 
delivered in the ordinaiy course of post. 

28. (I) In any United Provinces Act, and in any rule, 
by-law, Instrument or document, made 
under, or with reference to any such Act, 
any enactment may be cited by reference 

to the title or short title (if any) conferred thereon, or by 
reference to the number and year thereof, and any provision in 
an enactment may be cited by reference to the section or sub- 
section of the enactment in which the profusion is contained. 

(2) In citing any United Provinces Act, made preffoiisly 
to the 22nd day of March, , 1902,- the /Words "''United Provinces^^ 
m^j he substituted for the words "North Western Provinces and 
Oudh”, and the word "Agra^’ for the words "North Western 
Provinces^^ in the title or short title (if any) conferred thereon. 

In any United provinces Act ” a description or citation 
'of, a portion of another enactment 'shall, unless a different inten- 
tion appears, he construed as including the word, section or other 
part ^mentioned or referred to^ as forming the beginning and as' 
forming th^ end of the portion comprised in the description ot 
' citation. ' 


Meaning 
by post. 


Citation of enact- 
ments. 
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29. In all Acts or Eegulations of the Governor-General and 
all United Provinces Acts heretofore 
References in exist- passed and now in force, and in every 
Nfrtii appointment, order, scheme, rul^ by-law, 

viaees and Oudh. notification or form made or issued there- 
under, all references to the North Western 
Provinces and Oudh shah, be construed as referring to the 
United Provinces * *] all references to the North Western 
Pi'ovinees and to the Provinces of Oudh, respectively, 
shall be construed as referring to the corresponding territories 
as comprised in the United Provinces of Agra and Oudh 
f [and all references to the Lieutenant-Governor of the North. 
Western Provinces or the Chief Commissioner of Oudh or the 
Lieutenant-Governor of the North Western Provinces and Oudh 
in Council shall be construed as referring to the Provincial 
Government of the United Provinces] : 

Application to Or- 

dinances and Ke^la- 1030 . The prov nsions of this Act 

tions under the Uov- , ,, ^ 

ernment of India SuEii Epplv — 

Act, 1935. 

(a) in relation to any Eegulation made by the Governor 
of the United Provinces under S. 92 of the Government of India 
Aet, 1935, as they apply in relation to Acts made by the* 
Provineial Legislature of the United Provinces ; and 

(h) in relation to any Ordinance promulgated by the^ 
Governor under S. 88 or S. 89 of the said Act, as they apply in 
relation to Acts made under that Act by the Governor.] 

THE SCHEDULE. 

Enactments repealed. 

(See Section 2 ,) 


Year, 

No. 

Title Or subject. | 

Extent of repeal. 

1S87 

I 

The North-Western Provinces 
and Oudh General Clauses Act, 
1887. 

The whole. 

1896 

I 

The General Clauses Amend- , 
ment Act, 1896. 

The whole. 


(S) Omitted by Gorerument of India (Adaptation of Indian. Laws) 

fO) Substituted bv ih/d. 

(10) Added by ihid. 
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;; TH^ PUNJAB GENERAL . CLAUSES ACT (I OP' 1898). : ' ' 

[li//t 1898 and 15tJt July, 1898. 
An Act to shorten the language of Aci.^ and for other matters. 

Whereas it is expedient to shorten the language used in Acts 
made by the Lieutenant-Governor o.f the Punjab in Council, and 
to make eeilain provisions for the constraction of and other 
matters relating to, such Acts; It is hereby enacted as follows 

Preliminary. 

Short title and com- 1. (1) This Act may be called The 

meneement. PUNJAB GENERAL CLAUSES Agt, 1898 ; and 

(2) It shall come into force at once. 

General Definitions. 

2. In this Act, and in Punjab 
Deiinitions. Acts] Unless there is anything repugnant 

in the subject or context, — 

(1) *’abet,'’ with its grammatical variations and cognate 
expressions, shall have the same meaning as 
in the Indian Penal Code ; 

(2) “act,’' used with reference to an offence or a civil 
wrong, .shall include a series of 
words which refer to acts done extend also- 

to illegal omissions : , ■ , 

(-3) ‘Affidavit'' s.hall include affirmation and declaration in 

, - V. . . the ease of persons by law allowed to affirm 

Amduvit. T , . ^ T \ 

or declare instead of swearing'; 

(.4) “- ’barrister"' shall mean a barrister of England or 

Barrister ‘ Ix^elaiid or a' member of the Eaeulty of 

Advocates in Scotland : 

(1) Substituted by Government of India (Adaptation of Indian Laws) 

Order, 1937. 

(2-3) As to legal practitioners in the North-West Frontier Provinces, -s'ee 
a 9 of Reg. YU of 1901, VoL III. 


Abet. 


Act. 
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(6) ''Britisli possession^' shall mean any part of Her 

British Dossession Majesty’s dominions, exclusive of the 
^ United Kingdom, and were parts of those 

dominions are under both a central and a local legislature, all 
parts under the central legislature shall, for the purposes of this 
definition, be deemed to be one British possession : 

(7) ''Chapter'' shall mean a Chapter 
Chapter. of the Punjab Act in which the word 

occurs. 


( 8 ) 

( 9 ) 

Collector. 


ij'# # # #j . ■ 

"Collector" shall mean the chief officer in charge of the 
revenue-administration of a district and 
shall include a Deputy Commissioner : 

(10) "Colony" shall mean any part of Her Majesty's domi- 
nions exclusive of the British Islands, 
and of British India, and, where parts of 
those dominions are under both a central and a local legislature, 
all parts under the central legislature shall, for the pmposes of 
this definition, be deemed to be one colony : 

^[Provided that in any Punjab Act, passed after the com- 
mencement of Part III of the Government of India Act, 1935, 
''Coloni^' shall not include any dominion as defined in the Statute 
of Westminster, 1931, any Province or State forming part of such 
a Dominion, or British Burma] : 

(11) "Commencement," used with 
reference to a Punjab Act, shall mean the 
day on which the Act comes into force : 

(12) ®"Oommissioner" shaE mean 
the chief officer in charge of the revenue 
and general administration of a division : 

(13) "consular officer" shaE include consul-general, consul, 
Consular Officer. vice-eonsul, consular agent, pro-consul, and 
any person for the time being authorised to 
perform the duties of consul-general, consul, vice-consul or 
consular agent : 

(4) Omitted by Oovernment of India (Adaptation of Indian Laws) 
Order, 1937. 

(5) Inserted by Government of India (Adaptation of Indian Laws) 

Order,, im 

(6) In tbe North-West Frontier Province this reference is to be 
.-'Construed 'referring- to ■ the'' 'B'evenua Commissioner, S. 6 (1) (f) of 
Begtdafion ITDC of 1901. - ' . ' v ’ 


Commeneemcnt. 


Commissioner, 
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g] 


Deputy 

sioner* 


(14) ^^Deputy ComioissioBer” sMafl 
Commis- mean the chief officer in charge of the 
general administration of a district : 

(15) ^[''District Jndge^^ shall mean the Judge of a prin- 

Distriet Judge. Court of original jurisdiction; 

but shall not include the High Court in the 
exercise of its ordinary or extraordinary original civil 
jurisdiction:] 

(16) ^^document’’ shall include any matter written, ex- 

Document pressed or described upon any substance by 

means of letters, figures or marks, or by 
more than one of those means, which is intended to be used, or 
wMch may be used, for the purpose of recording that matter : 

(17) "^enactment” shall include any 
provision contained in any Punjab Act : 

(18) ^^father/' in the ease of any one 
whose personal law permits adoption, shall 
include an adoptive father : 

(19) s'^Financial Commissioner’’ 
shall mean the Financial Commij^ioner of 
the Punjab for the time being : 

(20) “Financial year” shall mean 
the year commencing on the first day of 
April: 

■ ■ ■# ■ ' , #j 

(22) a thing shall be deemed to be done in “good faith” 
where it is in fact done honestly, whether 
it is done negligently or not : 

Government” or ^^the Government” shall inchide the 
[Provincial Government] as weE as the 
^^ [Central Government] : 

, ♦ ■ ■ ■ /,■, 


Euaetmeut. 


Eather. 


Einaueial 

sion-er. 

ifj ■■ : 


Commis- 


Pinancial year. 

(21) 


Good faitL 


(23) 

Government. 


(24) 

Her Majesty or the 
Queen. 


(25) “Her Majesty” or “the Queen’* 
shall include Her successors : 


(7) Substituted by the Punjab Courts Act (YI of I91S), S. 50. 

(8) In the Hortli-West Frontier Province references to the 
^ ^Financial Commissioner’^ are to be construed as referring to the 
^'Eevenue Commissioner’^, see 8. 6 (1) (o) of the ITorth-West Frontier 
Province Law and Justice Begulation, 1901 (TII of 1901). 

(9) Omitted by Government of India (Adaptation of* Indian Laws) 
Order, 1937. 

(10) Substituted by idid. 


520 


THE INTERPBETATIOA^ OF INDIAN STATUTES. 


IiuiiiovEible 
pei'ty. ■ 


pro- 
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(26; -‘inmovable property” shall inelade land, benefits to 
arise out of laud, and things attached to 
the eartii, or pei’inanently fastened to any- 
thing attached to the eaifh : 

(27) “imprisonment" .shall mean 
luipriBomnent. imprisonment of either description as 

defined in the Indian Penal Code ; 

(28) lip # 

(29) 11 

(30; “local authority” shall mean a municipal committee, 
Loeai autliorit}'. district board, body of port commissioners 

or other authority legally- entitled to, or 
entrusted by the Government with, the control or management of 
a municipal or local fund : 

(31) 11 [* « s 

(32) “Magistrate” shall include every ])erson exercising all 

Magistrate. 01 ’ any ot the 2)owers of a Magistrate under 

the Code of Criminal Procedure for the 

time being' m force : 

(33) “Master, used witli reference to a ship, shall mean 

Master (of a .ship). person (except a pilot or harbour- 

master) having for the time being control 

or charge of the ship : , - 

(34) “month” shall mean a month 
reckoned according to the British 
calendar: 

(35) “Movable property” shall 
mean propertj’- of eveiy description except 
immovable iiroperty : 

(36) “notification” shall mean a 
notification published under proper autho- 
rity in the i2[ Official Gazette] : 

(37) “oath” shall include affirmation and declaration in 


Moatli. 


^^Movabk propertjr/^ 


Notiieatioa, 


Oatli, 


the case of persons by law alloived to affinn 
■ or declare instead of swearing : 


by Government of Mia (Adaptation of Indian Laws 

V (12) Substituted 


O] 
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OJfenee. 


Part. 


I’erson. 


Politieul Agent. 


iU) 


(38) shall mean aii}' act or 
omission made punishable by any lam^ 
the time being in force : 

(39) ''Part'' shall mean a Fart of 
the Punjab Act in which the word occurs : 

(40) "person"' shall include any 
company or association or body of indM- 
diiais, whether incorporated or not : 

(41) "Political Agent'"' shall "'/in- 
elude — 

the principal officer representing the [Crown] in any 
territory or place beyond the limits of British Indici. and 

{b) any officer appointed to exercise all or any of 

the powers of a Political Agent for any place not forming part of 
British India under the law for the time being in force reiatiiig to 
foreign jurisdiction^^ : 

(42) "Pii\y CounedP' shall mean the 

Privy CoiniAi. Lords and others for the time being of Her 

Majesty’s Most Honourable Privy Couii- 
ciL 

(43) "Province"" shall mean the 

Province. territories for the time being administered 

by any [Provincial Government] : 

(44) "public nuisance"’ shall mean a 
Public mii.sanee. public nuisaiice as defined in the Indian 

Penal Code. 


(45) 




*•'[(46) 4;^uiijai:> Act" shall mean an Act made by the 
. , Lieutenant-Governor of the Punjab in 

..uniaj .Mit. Council under the Indian Councils Acts, 

1861 to 1909, or any of those xicts, or the Govern- 
ment of India Act, 1915, or by the Local Legislature, or the 
(fovemor of the Punjab under the Grovemment of India Act, or 
by the Provincial Legislature or the Governor of the Punjab 
under the Government of India Act, 1935. 

(47) "registered/’ used with reference to a document, 
-.Begistered. mean registered in British India 

under .the law for the time being in force 
for the registration of documents : 


(IS) Substituted by Government of India (Adaptation, df Indian Laws)' 
Order, 19S7. 

(14) Omitted by iMd. 
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[app. 


Buie. 


(48) ^'rule” shall mean a rale made in exercise of a power 
conferred by any enactment, and shall 
include a regulation made as a rale under 


any enactment ; 


Seliediile. 


Scheduled district. 


Section. 


Ship. 


Sign. 


(49) '^schedule’^ shall mean a sche- 
dule to the Punjab Act in which the word 
occurs: 

(50) ‘‘scheduled distrieP' shall 
mean a "‘sehedtiied district^' as defined in 
the Scheduled Districts Act, 1874. 

(51) “Section’^ shall mean a section 
of the Punjab Act in which the word 
occurs: 

(52) “ship'' shall include every des- 
scription of vessel used in navigation not 
exclusively propelled by oars : 

(53) “sign," with its grammatical variations and cognate 
expressions, shall, with reference to a 
person who is unable to write his name, 
with its gTammatical variations and cognate 


include “mark, 
expressions : 


Sou. 


Sub“&ection, 


(56) 


(54) “son," in the ease of any one 
whose personal law permits adoption, shall 
include an adopted son : 

(55) “sub-section" shall mean a sub- 
section of the section in which the word 
occurs: 

■‘swear," with its grammatical variations and cognate 
expressions, shall include affirming and 
declaring in the case of persons by law 
allowed to affirm or declare instead of swearing : 

(57) “vessel" shall include any ship 

Tessel. or boat or any other description of vessel 

used in navigation : 

(58) “will" shall include a codicil 

Will and every writing making a voluntary 

’ ‘ posthumous disposition of property: 

^ (59) expressions referring to “writing" shall be construed 

^ ^ A ) ^ as including references to printing, litho- 

graphy, photography and other modes of 
representing or reproducing words in a visible form : “and 
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.«] 


Year. 


Effect of repeal. 


(60) “year^’ shall mean a year 
reckoned according to the British calendar. 

General Rules for Construction, 

3. Where any Punjab Act is not expressed to come into 

operation on a particular day, then, it shall 
. Oommg eome into operation ^^[if it is an Act of the 

Legislature, on the day on which the assent 
thereto of the Governor, the Governor-General or His Majesty, as 
the case may require, is first published in the Official Gazette, and 
if it is an Act of the Governor, on the day on which it is first 
published as an Act in the Official Gazette], and in evei'y such 
Act the date of the first publication thereof shall be printed either 
above or below the title of the Act and shall form part of every 
such Act, 

4. Where this Act or any Punjab Act repeals any enact- 
ment then, unless a different intention 
appears, the repeal shall not— 

(a) revive anything not in force or existing at the time at 
which the repeal takes effect; or 

(fe) affect the previous operation of any enactment so 
repealed or anything duly done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed ; 
..or;-. 

(d) affect any penalty, forfeiture or punishment incurred 
in respect of any offence committed against any enactment so 
repealed ; or 

(e) affect any investigation, legal proceeding or remedy in 
respect of any such right, privilege, obligation, liability, penMt}*, 
forfeiture or punishment as aforesaid; 

and any such investigation, legal proceeding or remedy may be 
institnted, continued or enforced, and any such penalty, for- 
feiture or punishment may be imposed as if the Eepealing Act 
had not been passed. 

5. In any Punjab Act it shall be necesvsarr, for the pur- 
pose of reviving either wholly or partially, 
any enactment wholly or partially re- 
pealed, expressly to state that purpose. 

(15) Substituted by Oovernmeut of Indin (Adaptation of Indian Laws) 
Order, 1937. 


Bevival of repealed 
enactments. 
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6. Where tliis Act, or any other Punjab Act, repeals and 

OojQsti uction of re- ^ without modification, any 

ference to repealed P^^p'^^sion of a former enactment, then 
enactments. references in any other enaetment or in anv 

1 „ , instrument to the. provision so renealed 

appears, be construed as 
ui< I fcuee.s to the pi'ovision .so re-enaeted. 

7. In any Punjab Act, it shall be sufficient, for the purpose 
ConuaeiieemKiit an,! of excluding the first in a series of days or 

termination of time. any other, period of time, to use the word 

»*■ 4 

8. WlMT. b,- a,j,. Pa,. jab Art, ...,v p.,„eaedmg is 

<-'<JiiipnrHtiou ,,f or allowed to be done or taken in 

time. any Court or office on a certain dav or 

Court or office i.s eloserou dia“t 

cribed ^ the last dav of the nres- 

or take!! in due'^hSl «hall .be considered as done 

afterwa^-ds on nhieh the Court ofoffice is open 

aot or Sfrlie 'tT Y" 

appiie.s. Indian Limitation Act, 1877“ 

8. In fl« an for the pa,p„e« of 

, Meiisurement of dis- f tinjab Act, that distance shall, unless 

5 */ i^<^«‘ent intention appears, be measured 
10 1W1 1 oti a horizontal plane. 

here, by any enactment now in force or hereafter to 
Dutv to be taken oice, any duty of customs or excise 

pw rafa in enact- ”1 ^he nature thereof, is leffiable on anT 

quantity, by weight, measure or 
r-L. 1 A. • ^ of any goods or merehandi^se then n 

less qintity."'^^^^^ according to the same rate on any greater or 

Gen(k.Tf.T ,7 ?, • . Acts, unless there 

G nte and nrnnben is anything repugnant in the subject or 

coiitoxit .. .n * 

;to inctade wJrSr”® «“*'■ ■*»» >>* “«■> 

-A':'" ' ll I I y “ , ;y '' h, . ■ 

limitation Act (IX of 1»08), GtenomI Acta, 


Power canferred on 
the Grovemment to be 
exercisable from time 
to time. . 


Power to appoint to 
include power to ap- 
point ex-offieio. 
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(2) 'Words m ' tlie ; siiignlar; shall^ the plural, and 

viee versa. 

Powers and Functionaries, 

12. ■ ■ ■Where, by .any 'Pub J ab ; Act, any 
power is conferred on the [Proyincial 
GoyeriiiBeiit] then that power may be 
exercised from time to time as oeeasion 
requires. 

13. Where, by any Punjab Act, ^^ny power to ai^point 
any person to fill any office or execute any 
fanetion is conferred, then, unless it is 
otherwise. ■ expressly, provided, any , sncli^ 
appointment may be made either by name 

or by virtue of office. 

14. Where, by any Punjab Act, a power to make any 

appointment is conferred, then, unless a 
Po\Yer to appoint to different intention appears, the authority 
having power to make the appointment 
shall also have power to suspend (>r dismiss 
any p)erson appointed by it in exercise of that x)ower. 

15. In any Punjab Act, it shall be sufficient, for tlie purpose 
Substitution o f indicating the application of a law to 

functionaries. every person or number of persons tor the 

time being executing the functions of an 
office, to mention the official title of the officer at present exe- 
cuting the functions, or that of the officer by whom tiie functions 
are commonly executed. 

16. In any Pun,] ah Act, it shall be sufficient, for the purpose 

Successors. indicating the relation of a law to the 

.successors of any functionaries or of corpo- 
rations having perpetual succession, to express its relation to the 
functionaries or corporations. 

17. In any Punjab Act, it shall be sufficient, for the purpose 
of expressing that a law relative to the 
Chief or superior of an office shall apply to 
the deputies or subordinates lawfully per- 
forming the duties of that office in the place of their superior, to 
prescribe the duty of the superior. 


include power to sus- 
pend or dismiss. 


Official chiefs 
subordinates. 


and 


(17) Substituted by Government of I-ndia (Adaptation of Indian 
Order, 1937. 
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Provisions as to Orders, Rules, etc,, mademder Mnactnienfs, 

18. ‘Whex^e, by mij Punjab Act, a power to issue any ordeiv 
scheme, rule, form, or bye-law is conferred, 
Coastmetion ^ of then expressions used in the order, scheme,, 
orders, etc., issued form or bye-law shall, unless there is 

anji-limg repugnant ra the subject or con- 
text, have the same re.spective meanings as in the Act eonfemiig 
tile power. 


19 . 


Pouer to make to 
Include pcuver to add 
to, amend, vary or 
rescind ortlers, rules 
or bve-laws. 


Where, by any Punjab Act, a power to make orders, 
rules or bye-laws is conferred, then that 
power includes a power exercisable in the 
like manner and subject to the like sanctibii 
and conditions (if any), to add to, amend, 
vary or rescind any orders, rules or bye- 
laW'S so made. 


Making of rules or 
byediuvs and issuing 
of orders between 
passing and coni- 
menceinent of enact- 
ment. 


20. Where, by any Punjab Act, which is not to come into 
force immediately on the passing thereof, a 
poAver is conferred to make rules or bye- 
laws, or to issue orders with respect to the 
application of the Act, or with respect to 
the e.stablishinerit of any Court or office or 
the appointment of any Judge or officer 

thereunder, or with respect to the person by whom, or the time 
when, or the place where, or the manner in which, or the fees for 
whielu anything is to be done under the Act, then that power may 
be exercised at any time after the paasing of the Act, but rules, 
bye-laws or orders so made or issued shall not take effect till the 
commencement of the Act. 

21. Where, by any Punjab Act, a power to make rules or 
bye-laws is expressed to be given subject to 
the condition of the rules or bye-laws being 
made after previous publication, then, 
unless such Act otherwise provides, the fol- 
lowing provisions shall apply, namely : — 

■ ‘ “ '(1) the authority having power to make the rules or bye- 
laws shall, before maldng them, publish a draft of the proposed 
rules or bye-laws for the information of persons likely to be 
affected thereby : 

^ , , , , 

f2') the publication shall be made in snob manner as that 
authority deems to be suflieient, or, if the condition with respect 


Provisions appIP 
cable to inaklug of 
rul€» or bye-laws after 
p:reviou8 publif atioB. 
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to previous publication so requires, in such, manner as the 
[Provincial Government] prescribes; 

(3) there shall be published with, the draft a notice 

specifying a date on or after wliieh the draft will be taken into 
'consideration;, ' ' 

(4) the authority having power to make the rules or bye- 
laws, and, where the rules or bye-laws are to be made wdth the 
sanction, approval or concurrence of another authority, that 
authority also, shall consider any objection or suggestion wdiieh 
may be received by the authority having powmr to make the rules 
or bye-laws from any person with respect to the draft before the 
date so specified; 

(5) the publication in the Official Gazette] of a rule or 
bye-law purporting to have been made in exercise of a power to 
make rules or bye-laws after previous publication shall be 
conclusive proof that the rule or bye-law has been duly made. 

22. Where any Punjab Act is repealed and re-enacted wdth 
or without modification, then, unless it is 
otherwise expressly provided, any order, 
scheme, rule, form or bye-law’', issued under 
the repealed Act, shall, so far as it is not 
inconsistent wuth the provisions re-enacted, 
continue in force, and be deemed to have been issued under the 
provisions so re-enacted, unless and until it is superseded by any 
order, scheme, rule, form or bye-law issued under the provisions 
sore-enacted. 

Miscellaneous, 

Sections 63 to 70 of the Indian Penal Code aiicl the 
provMohs of the Code of Criminal Pro- 
cedure for the tiinO being in force in rela- 
tion to the issue and the execution of warrants for the levy of 
fines shall apply to all fines imposed under any Act, rule or bye- 
law, unless the Act, rule or bye-law contains an express provision 
to the contraiw. 


Gontiimatioii of 
orders, etc., issued 
under eiiaetments , I'e- 
pealed and re-enacted. 


23 . 

Recovery of fines. 


"Where an act or omission constitutes an offence under 
two or more enactments, then the offender 
shall be liable to he prosecuted and 
punished under either or any of those 
enactments, but shall not be liable to be 
punished twice for the same offence. 


24 . 


Provision as to of- 
fences punislialde un- 
der two or more enact- 
ments. 


(18) Substituted by Government of India (Adaptation of Indian Laws 
Order, 1937. 
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Citation of 
nunits. 


25. "Where any Punjab Act authorises or requires any 

doennient to be served by post; whether the 
expression 'nserve'* or either of the expres- 

'* ■ sioiis '"give" or ‘‘send*' or any other' 

expression is used, then, unless a different intention appears, the 
service shall be deemed to be effected by properly addressing, pre- 
paying and posting by registered post, a letter eontaiiiiiig the 
document, and, unless the eontraiy is proved to have been effected 
at the time at wliich the letter would be delivered in the ordinary 
eourse'O'f post 

26. (1) In any Ihinjab Aet and in any rule, ijye-Iaw, instru- 

Citation of cnaot- dociirneiit made under, or witli 

mentB, ' reference to, any such Act, any enactment 

may be cited by ret’erenee to the title or 
short title (if any) conferred thereon or by reference to the 
number and year thereof, and any provision in an enactment may 
be cited by reference to the section or sub-section of tlie ena.etment 
in which the provision is contained. 

(2) 111 any Punjab Aet a description or citation of a 
poiffion of another enactment shall, unless a different intention 
appears, be eonstraed as ineluding tlie word, section or other part 
mentioned or refeiTed to as forming the beginning and as forming 
the end of the portion comprised in the description or citation. 

Application to Ordi- 

^ioTudeT thT Got- [27. The provisions of this Act shall 

enuaeat of ladia Act, apply— 

1936. 

(ft) in relation to any regulation made ?)y the Governor of 
the Pnnjah under S. 92 of the Government of India Act, 1935, as 
they apply* relation to Acts made by the Provincial T^egislature 
of the Punjab ; mid 

(h) in relation to any ordinance promulgated by the 
Governor under S. 88 or S. 89 of the said Aet, as they apply in 
relation to Acts made under that Act hy the Governor.] 
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APPENDIX H. 

THE BIHAE AND OEISSA GENBEAL CLAUSES ACT 

(I OP 1917). 

An Aoi for shortening the langiiage used in certain Acts in 
force m Bihar and Orissa and, for other purposes. 

Whseeas it is expedient to provide for tLe interpreta- 
tion of certain Acts in force, in Bihar and Orissa, for 
shortening the language used therein and for making certain 
other provisions relating to such Acts; 

And whbebas the previous sanction of the Governor- 
General has been obtained under S. 79 of the Government of 
India Act, 1915, to the passing of this Act; 

It is hereby enacted as follows: — 

Peeliminajet. 

1. This Act may be called The 

Short titla BiHAB AND ObISSA GeNBBAL CLAUSES 

Act, 1917. 

2. The Bengal General Clauses 

of 1899^^ 1899, so far as it applies to Bihar 

and Orissa, is hereby repealed. 


3. 


Application of Act 
to otiier enact- 
ments. 


The provisions of Ss. 4 and 6 to 32 shall apply to this 
Act and shall apply, and shall be deem- 
ed always to have applied, to all Bihar 
and Orissa Acts made whether before or 
after the commencement of this Act, 


Definitions. 




Definitions, 

In all Bihar and Orissa Acts, ^ [and Bihar Acts] un- 
less there is an^hing repugnant in the 
subject or context— 

(1) ^'abet’^ with its grammatical variations and cognate 
expressions shall have the same mean- 
ing as in the Indian Penal Code: 


(1) Inserted by GoTemment of Inaia (Adaptatioii of Imdiaii 1 a*w«) 
Order, 1937. 
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* ‘^Banister ^ 


■ (2) “act"/ used witk reference , to or a civil 
wrong,, sliair inciiide : a' series of acts; 

■ and words w,Mcli' refer to acts done stall 

extend also to illegal omi^ions ;. 

(3) ^^affidavit’’ sha'li ■■ include affinnation , ,and declara-- 

^ tion in the ease of persons b 3 ^ law allow- 

Affidavit . affirm or declare instead of 

swearing; 

(4) barrister’^ shall;' mean a barrister of England or 
Ireland or a member of the Faculty of 
Advocates in Scotland ; 

(5) Bengal Act "shall mean an Act made b}^ the 

Lieutenant-Governor of Bengal in 
, ^ Bengal Aet CounciL under the Indian Coiiiicils Act 

1861 and 1892, or the Indian "Councils Acts, 1861 to 1909 ; 

,, *1(5-0*) ^ 'Bihar AeC’ shall ,ni,eaii .an,, Act iimde by..tlie- 

^ Provincial Legislature or the Governor 

of Bihar under the Government of India 

Act, 1935] ; 

( 6 ) 

(f) Bihar and Orissa' Act^^ shall mean an Act made 
by the Lieutenant-Governor of Bihar 
and Orissa in Council under the Indian 
Councils Acts, 1861 to 1909, or the 
Government of India Act, 1915 *^[or by the Local Legislature 
or the Governor of Bihar and Orissa or of Bihar under the 
Government of India Act] and ineliicle-^ 

(i) a Bengal Act made after the eighteenth day of 
January, 1899, which is still in force in Bihar and Orissa ; 

(U) with respect to clauses (3), (32), (34), (37) 
and (54) of this section and in Ss. 6, 15, 19, 24, 25, 26, 29 and 
32 (1), a Bengal Act made after the fix^st day of June, 1867,. 
which is still in force in Bihar and Orissa; 


Act^ 


Bihar and Oriesa 
Aet”. 


(2) Cl. (§-a) -newly added by Covernmejit of India (Adaptation of 
Indian Laws) Order, 1937, . , 

(Z) OmittM 'by OoveOTuent of India (Adaptation of Indian Laws) 
Order, 1937. :ty ' ' 

(4) Jhf of India (Adaptation of Indian Laws) 

. Order, 1931 ^ ' A ' 


530 THE INrERPBBrATION OF IMDIAK SrArUTES, [aPP. 


sion’^ 


H.] mB BIHAR AND ORISSA OENERAJj ODAXJSES AOTCi'OI’ 1917 ), 531 

(8) sp ^]. 

(9) Possession shall 'mean any part ' of His 
Majesty’s dominions, exclusive of the 

posses- United Kingdom, and, where parts of 
those dominions are under hotii a cen- 
tral and a. local legislature, all parts under the Central Legis- 
lature shall, for the purposes of this definition, be deemed to 
be one British Possession; 

(10) Chapter” shall mean a 
^^aiapter^'. Chapter of the Act which the word 

occurs; 

(11) ^‘‘Collector” shall mean the Chief Officer in 

charge of the revenue administTation of 
^ ’ a district and shall include a Deputy 

Commissioner; 

(12) ^'Commencement” used with reference to an Act, 
shall mean the day on wdneii the Act 


* ^Commeacenieiiit’’. 


comes into force ; 


(13) ''Commissioner” shall mean the Chief Officer in 
^^Oomim}ssioiier'\ charge of the revenue administration of 

a division ; 

(14) ‘■'Consular Officer” shall include consul-general, 

"Consular OfB- vice-consul, consular agent, pro- 

ee^’^ consul, and any person for the time be- 

ing authorised to i>erform the duties of 
consul-general, consul, vice-consul or consular agent ; 

(15) "District Court” shall mean the principal Civil 
^'Distnc't Courf. Court of original jurisdietioii of a Dis- 
trict ; but shall not include a High 

Court in the exercise of its ordinary or extra-ordinary original 
civil jurisdiction; 

i S t T i e t (16;) "District Judge’-'’ shall mean 

Judge^'. the Judge of a District Court; 

(17) "Document” shall include any matter written, 
«l)oeiiraenB\ ' expressed or, described upon any sub- 
stance by means of letters,- figures or 


(5) Omitted by OoTeriiment of India (Adaptation of Indian 
Laws) Order, 1937. 
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marks, or by more than one of those means, ■ wMeh is- intended' 
to be used, or wMeh may be used for the purpose of recording 
timt .matter ■■ 

(18) Enactment’^ shall inelnde a Regulation (as 

'‘Enaetmei.t” hereinafter defined) and any Eegulation 

Bengal Code, and shall also in- 
clude any proTision contained in any Act or in any such 
Regulation as aforesaid; 

(19) Father'^ in the case of any one whose personal 
law permits adoption, shall inelnde an 
adoptive father; 

(20) '‘Financial year'' shall mean 
the year commencing on the first day of 
April; 




(22) a thing shall be deemed to be done in “good 

"Good faith”. faith” -where it is in fact done honestly, 

whether it is done negligently or not; 

(23) “Government” or “the Government” shall na- 

“Govermneat". Government] as 

well as the ®’“[Centi‘al Government]. 

(24) ♦]. 

(25) “High Court” used with reference to civil pro- 
"High Court”. ceedings, shall mean the highest Civil 

. . Court of Appeal in the part of Bihar and 

Grissa, m -which the Act containing the expression operates; 

“His Majesty” or (26) “His Majesty” or “the King” 

nbe King”. Shall include his successors; 

(27) “Immovable property” shall include land, bene- 
pro- arise out of land, and things 

attached to the earth, or permanently 
fastened to anything attached to the 


"Immovable 

pert/'. 


earth 


(28) “Imprisonment” shall mean 
imprisonment of either description as 
defined in the Indian Penal Code; 


(6) OmiDted by Goyemme&t 
Oder, 1937 . 

(6-a) Substttuted by ibid. 


of India (Adaptation of Indian 
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(of a 


(29) *]. 

(30) ''Local authority^’ shall mean a Mtmieipal Com- 

mittee, District Board, or any other:- 
^^<<Locai authori- authority entrusted by f [any] Govern- 
ment with, br legally entitled to the- 
control or management of a municipal fund; . ; 

7|-# #], . ■ ‘V: 

(32) "Magistrate’’ shall include etery person exer- 
cising all or any of the powers of a 
^ ^Magistrate’’. Magistrate under the Code of Criming 

Procedure for the time being in force ; 
Master’^ used with reference to a ship, shall 
mean any person (excej)! a pilot or 
haihour-master) having for the time be- 
ing controi or charge of the ship ; ■ 

(34) "Month” shall mean a month 
reckoned according to the British 
calendar; 

(35) "Movable property” shall 
mean property of every description ex- 
cept immovable property; 

,,.T . ,, (36) "Notification” shall mean a 

Notification . notification in the « [Official (^-azette] ; 

(37) “Oath” shall include affirmation and declaration 

"Oath” ™ case of persons by law allowed' to 

affirm or declare instead of swearing; 

(38) “Offence” shall mean any act or omission made 
punishable by any law for the time 
being in force; 

( 39 ) “ P art ’ ’ shall mean a part of 
the Act or Eegulation in which the word 
occurs; 

(40) “Person” shall include any company or associa- 
tion or body of individuals, whether 'in- 
corporated or not; ' V- 

(41) “Political Agent” shall in- 
clude — 


(33) 

“Master”- 

ship). 


“Month”. 


^'Movable 
peity”. , ^ 


"Offence”. 


^'Part”. 


^'Person ’ 


^ ^Political Agent”. 


(7) Omitted by Government of India (Adaptation of Indian ha.i>»y 

.Order, 

(S) Snbstitiited l)y ihid. ^ ^ 
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(a) the principal officer representing the Crown] 
in any territory or place beyond the limits of British India, 
and' ' 

(d) any officer *] appointed to exercise ail or 
any of the powers of a Political Agent for any place not form- 
ing part of British India under the law for the time being in 
force relating to foreign jurisdiction; 

(42) * 3 . 

(43) 'Tiiblic nuisance'' shall mean 
^ ^ a public nuisance as defined in the Indian 

SSSC© ■# 1 in# -1 

Penal Code ; 

(44) Registered" used with reference to a document, 


< Registered”. mean registered in British India 

under the law for the registration of 

documents ; 

(45) Regulation" shall mean a regulation made 

mil t*oi under the Government of India Act. 

Kegna i 1 . Government of India Act, 


< Regulation ' \ 


1915; 


'^Schedule' 


'^Scheduled 


^'Section”. 


(46) "^Eule" shall mean a rule made in exercise of a 
power conferred by an enactment, and 
shall include a regulation made as a rule 
under any enactment; 

(47) ^'Schedule" shall mean a 
^^Sehednle'^ schedule to the Act or Regulation in 

which the wurd occurs; 

(48) Scheduled District" shall mean a Scheduled 
‘'^Scheduled Bis.- District" as defined in the Scheduled 
Districts Act, 1874; 

(49) ‘‘section" shall mean a sec- 
"Seetion”. tion of the Act or Regulation in which 

the word occurs. 

(50) ‘‘Ship" shall include every description of vessel 
' used in navigation not exclusively, pro- 

‘ '• ' 'pellad by oars; 

^ . ' (51) “Sign" with its grammatical variation and cog- 

^ nate expressions, shall with reference to 

* a person who is unable to write his name, 


(9) BuMtatated the' ' word ' ^CrowB.^’ for 'OoverBrnent^ hy 0Ovef ament 

liaws) Order, 1937* 

’ (10) Omitted by Government of India (Adaptation of Inllan ImwB) 
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“Son’ 


^ ^S^b-seetion^^ 


include ‘'mark’’ with its grammatical variations and cognate 
expressions; ■ . 

(52) “Son” in the case of any one whose personal law 
permits adoption, shall include an 
adopted son; 

(53) ‘ ‘ Sub-section” shall meaif a 
sub-section of the section in which the 
word occurs; 

(54) “Swear” with its grammatical variations and eog- 

^^Swear” expressions shall include affirming 

and declaring in the case of persons by 
law allowed to affirm or declare instead of swearing; 

(55) “Vessel” shall include any ship or boat or any 

"VesseP^ other description of vessel used in navi- 

gation. 


(56) 




“Will” shall include a codicil and every writing 
making a voluntary posthumous dispo- 
sition of property; 

(57) Expression referring to “writing” shall be con- 
strued as including references to print- 
' ing, lithography, photography and other 

modes of representing or reproducing words in a visible form; 

■and ' ■'.. ' .■■"■■■■'’ ■ ■ ■ 

(58) “Year” shall mean a year 
x’eckoned according to the British 
calendar. 

5. In any Bengal Act : made ■ ' 
tween the first day of June, 1867 and 
the eighteenth day of January, 1899, 
which is still in force .in Bihar and, Orissa,., 
unless there is anything repugnant in 
the subject or context, — 

(1) ^“land” includes houses and buildings and corpo- 
real hereditaments and tenements of any tenure unless where 
there are words to exclude houses and buildings or to restrict 
the meaning to tenements of some particular tenure; and 

4 - 

(2) “person” includes any incorporated company or 
incorporated a^ociation of persons. 


«Year^^ 


Continuance of 
certain definitions^ 
for purposes of 
certain Act. 



(11) of India (Adat^tatiom of' liidlai' 

Laws) Ordec, 

, (1^) lisOTted ’ €fotemnoiit df India (Adaptation,, of ^ Indto., 

liiiw) Order, 19S7. ' ■/■ : 
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„ GSNEEAIi ' BUUBS OP ' CONSTBUCTION. 

;6. "Wliere any Bihar and Orissa Act is not expressed to 
. oome into operation on a particular 

opera- day, then it shall come into operation 
on the day on which the assent thereto 
of the [Central Goverimient] is first published in the 
[Official Gazette] in pnrsnanee of S. 81 of the Government of 
India Act, 1915. 

^-[(l-ft) Wliere any Bihar Act is not expressed to 
come into operation on 'a partienlar day, then it shall come into 
operation if it is an Act of the Legislature on the day when the 
assent thereto of the Governor, the Governor-General or His 
Majesty, as the case may require, is first published in the 
Official Gazette and if it is an Act of the Governor on the day 
on which it is first published as an Act in the Official 
Gazette.] 

(2) Unless the contrary is expressed, a Bihar and 
Orissa Act ‘^^[or Bihar Act] shall be construed as coming into 
operation immediately on the expiration of the day preceding 
its commencement. 

'7, In every Bihar and Orissa Act '^^[or Bihar Act] the 
date of such publication as is mentioned 
Frintmg of date S. 6, sub-S. (1), shall be printed 

onbiMied^ either above or belo^w the title of the' 

Act and shall form part of the Act. ■ 

8. Where any Bihar and Orissa Act ^^[or Bihar Act] 
repeals any enactment hitherto made, 
Effect of repeal. hereafter to be made, then unless a 

different intention appears, the repeal shall not — 

(а) revive anything not in force or existing at the time 
at which the repeal takes effect ; or 

(б) affect the previous operation of any enactment so 
repealed or' anything duly done' or suffered thereunder; or 

(o) affect any right, privilege, obligation, or liability 
.accrued; incurred under any enactment so repealed* or '' 
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Bevivai of 
repealed enact- 

ment. 


10 . 


of 
■ re- 
c t- 


{d) affect any penalty, forfeiture or . punislmient in- 
curred in respect of any offence committed, against any enact- 
ment so repealed; or 

(a) affect any investigation, legal proceeding or remedy 
in respect of any such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as aforesaid; 
and any such investigation, legal proceeding, or remedy may 
be instituted, continued or enforced any such penalty, forfei- 
ture or punishment may be imposed as if the repealing Act 
had not been passed. 

9. In any Bihar and Orissa Act ^®[or Bihar Act] it shall 
be necessary for the purpose of reviv- 
ing, either whoUy or partially, any 
enactment wholly or partially repealed, 
expressly to state that purpose. 

Where any Bihar and Orissa Act ^®[or Bihar Act] 
repeals and re-enacts, with or without 
modification, any provision of a former 
enactment, references in any other 
enactment or in any instrument to the 
prOTOion so repealed shall, unless a dif- 
ferent intention appears, be construed as references to the 
provision so re-enacted. 

11. In any Bihar and Orissa Act ^^[or Bihar Act] it 

shall be sufficient, for the purpose of 
Commence m e t excluding the fiirst in a series of days 
. or any other period of time, to use the 

words ^‘from^’ and for the purpose of 
including the last in a series of days or any other period of 
time, to use the word ‘Ho.’' 

12. Where by any Bihar and^ Orissa Act, ^®[or Bihar 
Act] any act or proceeding is directed or 
allo%ved to be done or taken in any Court 
or office on a certain day or within a pre- 
scribed period, than, if the Court or office is closed on that daj 
or the last day of the prescribed period, the act or proceeding 
shall be considered as done or taken in due time if it is done 
or taken on the next day afterwards, on which the Court or 
office is open; 


Construction 
references to 
pealed e n a 
ments. 


Computation 

time. 


of 


(13) Inserted "by Government of India 
Laws) Order, 1037. 
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[app- 


Meas-uremeat 

distances. 


of 


Provided that nothing in this section shall apply to any 
Act or proceeding to which the Indian Limitation Act, 1908, 
.applies. 

13. In the measurement of any distance, for the purposes 
of any Bihar and Orissa Act [or Bihar 
Act] that distance shall' iinless,' a differ-: 
ent intention appears, be measured in a 

straight line on a horizontal plane. 

14. Where by any enactment now in force or hereafter 

to be in force any duty of customs or 
Baty to be taken excise, or ill the nature thereof, is levia- 
menu. hie Oil any given quantity, by weight, 

measure or value of any goods or mer- 
chandize, then a like duty is leviable according to the same 
rate on any greater or less quantity. 

15. In all Bihar and Orissa Acts 
^^[and Bihar Acts] unless there is any- 
thing repugnant in the subject or 
context, — 

(1) words importing the masculine gender shall be 
taken to include females; and 

(2) words in the singular shall include the plural and 

■ ■■ ■ ■ 


Gm&er and Num- 
ber. ■: 


POWEES AND PUNCTIONABIES. 

16. Where a Bihar and Orissa Act ^^[or Bihar Act] con- 
fers a power or imposes a duty, then the 
powers and power may be exercised and the duty 

ed and performed. shall be performed from time to time as 

occasion requires. 

^ 17. Where a Bihar and Orissa Act 
^^[or Bihar Act] confers a power or 
imposes a duty on the holder of an office, 
as such, then the power may be exercised 
and the duty shall he performed by the 
holder for the time being of the office. • 


“ Slirereiae of power 
Mid. perforitam^ of 
hj taaaporary 
holder of oMee. 


. M Inaix (Act4|itatie& ' of 'ladian 

Laws) Order, ,-.r /'■ 
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18. Where, by a Bihar and Orissa Act ^®[or Bihar Act] 
a power to appoint any person to fill any 
otfice or execute any function is confer- 
red, then, unless it is otherwise expressly 
provided, any such appointment may be 
made either by name or by virtue of 


Powea* to appoint 
to inelude power^ to 
appoint ess officio. 


office. 


19. 


Where, by any Bihar and Orissa Act, ^^[or Bihar 
Act] a power to make any appointment 
is conferred, then, unless a different in- 
tention appears, the authority having 
power to make -^he appointment shall 
also have powder to suspend or dismiss 
any person appointed by it in exercise of that power. 


Power to appoint 
to include power to 
suspend or dis- 
miss. 


Substitution 

functionaries. 


20. In any Bihar and Orissa Act ^^[or Bihar Act] it 
shall be sufficient for the purpose of in** 
dicating the application of a law to 
every person or a number of persons for 
the time being executing the functions of an office, to mention 
the official title of the officer at present executing the functions, 
or that of the officer by whom the functions, are commonly 
executed. 


Successors. 


21. In any Bihar and Orissa Act ^^[or Bihar Act] it shall 
be sufficient, for the purpose of indicat- 
ing the relation of a lavr to the successors 
of any functionaries or of corporations having perpetual suc- 
cession, to express its relation to the functionaries or 
corporations. 


22 . 


Ofaeial cMefs 
subordinates. 


and 


In any Bihar and Orissa Act ^^[or Bihar Act] it shall 
be sufficient, for the purpose of express- 
ing that a law relative to the chief or 
■superior of an office shall apply to the 
deputies or subordinates lawfully performing the duties of that 
offi.ee in the place of their superior, to preserihe the duty of 
the superior. 


(15) lus^eitcd by of ' India’ 

Laws) Order, 1037. 
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M, Wiiere, by any Biiiar and Orissa Act ^«[or Bihar 
Act] a power to make or issue any noti- 

under ’ e 'n a c conferred, the espressions used 

rnents. in the notification, order, scheme, rule, 

by-law or form shall, unless there is 
anything repugnant in the subject or context, have the same 
respective meanings as in the Act conferring the power. 

24. Where, by any Bihar and Orissa Act, ^®[or Bihar 

Act] a power to make or issue notifica* 
Power to make to tions, orders, schemes, rules, by-laws or 
^clude power to add forms, is conferred, then that power in- 
rescind O'rdea’s, rules ciudes a pover exercisable in the like-, 

or by-laws. manner and subject to the like sanction 

and conditions (if any) to add to, 
amend, vary or rescind anj^ notifications, orders, schemes, 
rules, hy-laws or forms so made or issued. 

25. Where, by any Bihar and Orissa Act, ^®[ or Bihar 

Act] which is not due to come into 
or^Waws °and Operation on ^’’[the passing thereof] a 

suing of oriers be- power is conferred to make rules or by- 

tween passing and laws, or to issue orders with respect to 

application of the Act or with res- 


H.] THE bihae and oeissa genbead cdadses aot(i OP 1917), 541 

(1) the authority having power to make the rules or 
by-laws, shall before making them, publish a draft of the pro- 
posed rules or by-laws for the idEormation of persons likely 
'to be affected' thereby ; 

(2) the publication shall be made in such manner as 
that authority deems to be sufficient, or, if the condition with 
respect to previous publication so requires in such manner as 
the [Provincial Government] prescribes; 

(3) there ^shaU be published with the draft a notice 
specifying a date on or after which the draft will be taken into 
consideration ; 

(4) the authority having power to make the rules or 
by-laws, and where the rules or by-laws are to be made with 
the sanction, approval or concurrence of another authority, 
that authority also, shall consider any objection or suggestion 
which may be received by the authority having power to make 
the rules or by-laws from any person with respect to the draft 
before the date so specified; 

(5) the publication in the [Official Gazette] of a rule 
or by-law purporting to have been made in exercise of a power 
to make rules or by-laws after previous publication shall be 
conclusive proof that the rule or by-law has been duly made. 

27. Where any enactment is repealed and re-enaeted b}^ 
a Bihar and Orissa Act ^^[or Bihar Act] 
with or without modification, then, it 
otherwise expressly provided, any ap- 
pointment, notification, order, scheme, 
rule, by-law or form made or issued 
under the repealed enactment, shall so 
far as it is not inconsistent with the provisions re- 
enacted, continue in force and be deemed to have 
been made or issued under the provisions so re-enacted unless 
and until it is superseded by any appointment, notification, 
order, scheme, rule, by-law or form, made or issued under the 
provisions so re-enacted. 


(18) Substituted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 

(19) Inserted by Government of India (Adaptation of Indian 
Laws) Order, 1937. 


Continuation of 
orders, etc., issued 
under enactments re- 
pealed and re-enact- 
ed. 
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28. Wliere, in any Bilxar and Orissa Act, ^''^[or Biliar 

Act] or in any rule made mider any 
PEblieation ^ of sucli Act, it is directed that any order, 

UoS'^inlhe OffleiS' notification or other matter shall be 

Gazette. notified or piiblislied, such notification 

or publication shall, unless the Act 
otherwise provides, be deemed to be duly made if it is pub- 
lished in the 1^^ [Official Gazette]. 

MlSCEIiLANEOtlS. ' 

29. Sections 63 to 70 of the Indian Pejial Code and the 

Eeeovery of Sues. provisions of tiie Code of Criminal Pro- 

cedure for the time-being in force in 

relation to the issue and the execution of warrants for levy of 
fines shall, apply to all fines imposed under any Bihar and 
Orissa Act “^^[or Bihar Act] or aiiy rule or by-law made under 
any Bihar and Orissa Act, unless the Act, rule or by-law con- 
tains an express provision to the contrary. 

30. 'Where an act or omission consfitiites an offence 

under two or more enaetmente, the 
PrfAiMOil as to offender shall he liable to be prosecuted 
ufdert^vo punished under either or any of 

enaetBients. those enactments, but shall not be liable 

to be punished txviee for the same offence. 

31. Wliere, any Bihar and Orissa Act, -^[or Bibar Act] 

. authorises or requires any cloeiiment to 

vice served by post, whether the expres- 

sion ‘ serve or either of the expressions 
*^give” or *'send’’ or any other expression is used, then, un- 
less a different intention appears, the service shall be deemed 
to be effected by properly adclrassing, prepaying and posting 
by registered post a letter containing the document and, un- 
less the contrary is proved, to have been efl'eeted at the time at 
which the letter would be delivered in .the ordinary course of 
post. , , , , 

^.,,1 33. (1) In any Bihar 'and Orissa Act, *^[or Bihar Act] 

. -and in, any rule, by-law, instniment, or 

document, made under, or with reference 
, ' to, any Bihar and Orissa Act, any -eBaet- 


PrcAiMOii as to 
o^en(“e punishable 
under two or more 
enaetuients. 


Measoing of ser- 
vice by post. 


‘of ertact- 


.v,,;,: '^VC^OT’Ihsert^. by , 0o\vriment of India (Adaptation of Iniim 
ikws) Order, ' ' ’ , ■ , 
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ment may be cited by reference to title or short title (if any) 
conferred thereon, or by reference to the number and year 
thereof, and any provision in any enactment may be cited by 
reference to the section or sub-section of the enactment in 
which the provision is contained. 

(2) In, any Bihar and Orissa Act ^^[or Bihar Act] a 
description or citation of a portion of another enactment vshali, 
unless a different intention appears, be construed as ineiuding 
the word, section or other part mentioned or referred to as 
forming the beginning and as forming the end of the portion 
comprised in the description or citation. 

33. Where any Act, rule or by-law made after the com- 
mencement of this Act continues or 
amends any Acts, rules or by-laws made 
before the commencement of this Act, 
the foregoing sections of this Act shall 
not by reason merely of such eoiitinii- 
ance or amendment affect the construction of such Acts, rules 
or by-laws. 

Application to Ordi- 
nances and Regula- 
tions under the Govern- 
ment of India Act, 

19So. 

(a) in relation to any regulation made by the Gover- 
nor of Bihar under S. 92 of the Government of India Act, 
1935, as they apply in relation to Acts made by the Provincial 
Legislature of Bihar; and 

(5) in relation to any ordinance promulgated by the 
Governor under S. 88 or S. 89 of the said Act, as they apply 
in relation to Acts made under that Act by the Governor.]. 


Saving of previ- 
ous enactments, rules 
and by-laws. 


-^[34. The provisions of this Act 
shall apply, — 


(22) Inserted by Government , of India (Adaptation of Indian 
Laws) Ordei*, 19S7, ^ ^ 

^ (23) Section 34 added by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 


APPENDIX I. 

THE CENTEAIi PROVINCES GENERAL CLAUSES ACT 

(101^914). 

An Act fo 7 ' facilitating the interpretation of Central Provinces 
Acts^ and for shortening the language used therein. 
Whereas it is expedient to facilitate the inteipretatioii of 
Central Provinces Acts, and shorten the language used therein ; 
It is hereby enacted as follows 

Preliminary, 

, 1, (T) This Act may be called The 

commencement. CENTRAL PROVINCES GENERAL CLAUSES 

Act, 1914. 

(2) It shall come into force at once. 

Definitions, 

2. In this Act and in ail UPi’ovincial Acts], made after the 
commencement of this Act, unless there 
DejSnitioiis. is anything repugnant in the subject or 

context, — 

(1) '"Abet” with its grammatical variations and cognate 

"Abet.” expressions, shall have the same meaning as 

in the Indian Penal Code; 

(2) ""Act” used with reference to an offence or a civil 

wrong, shall inelnde a series of acts; and 
words which refer to acts done extend also 

to illegal omissions. 

(3) '"Affidavit” shall include affirmation and declaration 

persons by law allowed to 
'* affirm or declare instead of swearing; 

(4) ""Barrister” shall mean a barrister of England or 

' *^ 03 aT 2 i»fcer.” Ireland or a member of the Faculty of 

U , ^ * Advocate in Scotland ; 

‘ ^^Berar” shall have the same 

meaning as in the Government of India 

, 1935]; 






" (1) Sabstitated by Cbvemttent of Ihaia (Adaptation of Indian Laws) 
'Order, 1037*., . ' • 

r ' (S) Insert^ by '''C^ovemnent of India (Adaptation of Indian Laws) 

'Order, 1037. . 
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^(5) 

( 6 ) 


^^British 

sion.” 


'British 

posses- 


possession'’ shall mean any part of ^ 
Majesty's dominions exclusive of the 
United Kingdom, and, where parts of these 
dominions are under both a central and a 
local legislature, all parts under the central legislature shall, for 
the purposes of this definition, bfe deemed to be one British 
possession; 

(7) ^[''Central Provinces” shall mean the territories, 
^'Central Pro-vinces.” excluding Berar, for the time being under 

the administration of the Chief Commis- 
sioner or the Governor of the Central Provinces, or the Governor 
of the Central Provinces and Berar] ; 

(8) ''Central Provinces Act" shall mean an Act made by 

the Chief Commissioner of the Central Pro- 
^^Oentral Provinces vinces in Council under the Indian Coun- 
Act/’ oils Acts, 1861 to 1909, ^[or the Govern- 

ment of India Act, 1915 or by the Local 
Legislature, or the Governor of the Central Provinces under the 
Government of India Act] ; 

5[(8-a) "Central Provinces and Berar Act" shall mean an 
Act made by the Provincial Legislature or 
the Governor of the Central Provinces and 
Berar under the Government of India Act, 


^^Ceatral Provinces 
and Berar Act.” 


1935] ; 


(9) 

^^Chapter.” 

^^Collector.” 


^^Colony.” 


"Chapter" shall mean a Chapter of the ‘^[Pro- 
vincial Act] or Eegulation in which the 
word occurs; 

(10) "Collector" shall mean the 
chief officer in charge of the revenue 
administration of a district ; 

(11) "Colony" shall mean any part of His Majesty’s domi- 
nions exclusive of the British Islands and 
of British India, and, where parts of those 
dominions are under both a central and a local legislature, all 
parts under the Central Legislature shall, for the purpose of this 
definition, be deemed to be one colony; 

(S) Omitted by Government of India (Adaptation of Indian Laws) 
Order, 1937. 

(4) Substituted by Government of India (Adaptation of Indian Laws) 
■(Order,: 1937./ 

(5) Inserted by Government of India (Adaptation of Indian Laws) 
Order, 1937. 
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•'-'i [Provided that in any Provincial Act pa,s.sed after the 
eonimeneeinent of Part III of the Government of India Act, 1935, 
‘Colony’ shall not include any dominion as defined in the Statute 
of ’Vi' estmin.ster, 1931, any Province or State forming part of such 
a Dominion or British Burma] ; 

(12) “Commencement”, used with reference to an Act, 
‘•'Commenct'mpnt.'’ shall mean the day on which the Act comes 
into force; 

. . (13.) “Commissioner” shall mean 

‘-Comm.ssioBer.« the chief officer in charge of the revenue 

administration of a division ; 

1 U) “Consular Officer”_ shall include consul-general, 
“Consular Officer.” consul, viee-cousul, consular agent, piu- 

. consul, and any person for the time beino- 
authorised to ijerlorm the dutie.s of consul-general, consul viee° 
eolisiii, or consular ag’ent ; ' 

.. j. . (-1*^) District Jiidg*c ' shall mean 

I istriet. Judge.” tile Judge of a principal Civil Court of 
■ irn original juri.sdietion in a district; 

o. Document” shall include any matter written, ex- 
“Pocumcnr.” pressed or described upon any substance 

more fb«u, r « ”''' letters, figures or marks or bv 

f ot those means, which is intended to be used or 
vhith nun lie used ; for the purpo.se of recording that matter 

_ (17) “Enactment” shall include pro- 

vision contained in any « [Provincial Act] 
or Regulation,- I 

in the ease of any one who* personal law 
pemits adoption, shall include an adoptive 
father; : ^ 

(20) “Financial year” shall mean 
the year commencing on the 1st day of 
April; 

/~ias • “Gazette” shall mean the 

‘ • Cfficial Gazette of the Province] ; 

(-2) a thing shall be deemed to ,be dope ip “good faith” 

. <'.0^ faith.” . y’liere it is in fact done honestly, whether 

. A ' ' i* is done negligent ly or not ; 

. of India (A^tation ,of Lzwb) 

■ ■ ^ Onutted fey , • ; , ■ ■ ■ ' ‘ 


(18) “Father’ 
"Father.” 

(19) »[« 

“Piaaneial Tear,” 
"Gazette.” 
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^^Govemor.’' 


pro- 


(23) sp' # #J 

(24} # # #j 

^*[(24-a.) ''Governor'' shall mean before the eommeneemeiit 
of Part III of the Government of India 
Act, 1935, the Governor of the Central Pro- 
vinces, and after the conuneneement of the said Part III the 
Governor of the Central Provinces and Berar] ; 

^niis Majesty, or (25) "His Majesty” or "the King 

King Kmperor.’' Emperor” shall include his successoi’s; 

(26) "Immovable property” shall include land, benefits to 
arise out of land, and things attached to the 
earth, or permanently fastened to anything 
attached to the earth; 

(27) "Imprisonment” shall mean 
imprisonment of either description as 
de:^ed in the Indian Penal Code; 

m #„ #j ' 

(29) "Local authority” shall mean a Municipal Committee, 
District Council, or other authority legally 
entitled to, or entrusted by the Government 

with, the control or management of a municipal or local fund ; 

(30) ^ ^ 

(31) "Magistrate” shall include every person exei'cising all 

or any of the powers of a Magistrate under 
Magistrate. Code of Criminal Procedure for the 

time being in force ; 

(32) "Month” shall mean a month 
reckoned according to the British 
Calendar; 

f33) "Movable property” shall 
mean property of every description, 
except immovable property ; 

(34) "Notification” shall m 
notification published in the ®-^[Olleial 
Gazette] ; 

(35) "Oath” shall include affirmation and declaration in 
the case of persons by law allowed to affirm 
or declare instead of swearingi 


^‘Immovable 
perty.” 

“Imprisonment. 

(28) »[* 


“Local authority.’’ 


“Month.” 


“Movable property.” 


“Notiiication.” 


'“Oath.” 


(8) Omitted by OoTernment of India (Adaptation of Indian Laws) 
Order, 1937. 

(9) Inserted by Government of India (Adaptation of* Indian Laws) 
Order, 1937. 

(9-a,) Substituted by ibldT. 



‘‘‘Offence, 




"^‘Person, 


“Province.’* 


“Provincial Act.’-’ 


(36) Offence’^ sMl mean^^^ any act 
or omission made punishable by any law for 
the time being in force ; 

(37) ‘Tart'^ shall mean a part of the 
io[ProYineial Act] or Eegulation in which 
the word occurs ; 

(38) ‘tPersoii'' shall include any 
company or association or body of indiYi- 
duals, whether incorporated or not ; 

(39) “Proviiiee’^ shall mean the 

territories for the time being administered 
by an 3 " Government] ; 

(39-a) ['‘Provincial Act’^ shall 
mean a Central Provinces Act or a Central 
Provinces and Berar Act] ; 

(39-b) ["Provincial Government’’ shall mean the Provin- 
“Provincial Govern- Government (as defined in the General 

;taent/’ Clauses Act, 1897) of the Central Provinces 

or the Central Provinces and Berar] ; 

(40) "Public nuisance” shall mean 
a public nuisance as defined in the Indian 

Penal Code; 

(41) "Registered’^ used with reference to a document, shall 
mean registered in British India under the 
law for the time being in fox^ce, for the 

registration of documents; 

(42) "Regulation” shall mean a Regulation made ^^[by the 

Governor of the Central Provinces and 
egu a ion, Berar under S. 92 of the Government of 

India Act, 1935] ; 

(43) "Rule” shall mean a rule made in exercise of a power 
conferred by any enactment, and shall 
incdude a regulation made as a rule under 

enaetinent ; . 

(44) '^Schedule” shall mean a Schedule to the ^^[Pro- 
.yineial Act], or Regulation in which the 

.-w<n^d-occurs; 


“Public naisanee.” 


“Eegistered.’’ 




(10) Substituted by Govenmient of India (Adaptation of Indian Laws) 

'(11) Iiisofted by Oovanment of India (Adaptation of Indian Laws) 

;'^'qM6r,;i937.' ■ " 
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Dis- 


(45) ''Scheduled District'" shad, 
mean a "Scheduled District” defined in the* 
Scheduled Districts Act, 1874; 

'Section” shall mean a section of the [Provincial 
Act] or Ee^lation in which the word 
occurs; 

Sign” with its grammatical variations and cognate 
expressions, shall with reference to a 
person, who is unable to write his name,, 
mark”, with its grammatical variations and cognate 


^^Scheduied 

(46) 

“Section.” 

(47) 

''Sign.” 

include 
expressions ; 

(48) "Son"" in the case of any one whose personal law 

permits adoption, shall include an adopted 
son; 

(49) "Sub-section"" shall mean a sub- 
“Sub-seetion.” section of the section in which the w^ord 

occurs ; 

(50) "Swear"" with its grammatical variations and cognate 
expressions, shall include affirming and 
declaring in the case of persons by law 
allowed to affirm or declare instead of swearing ; 

shall include any ship or boat or any 
other description of vessel used in navi- 
gation; 

"■Will"" shall include a codicil and every writing 
making a voluntary posthumous disposi- 
tion of property; 

Expressions referring to "writing"" shall be con- 
strued as including references to printing; 
lithography, photography, and other modes 
of representing or reproducing words in a visible form ; and 
"Year.” (^^) “Year"" shall mean a year rec- 

koned according to the British calendar. 
General rules of construction, 

3. ^^[(1) Where any Provincial Act is not expressed to come 
into operation on a particular day, then it 
Coming into opera- shall come into operation, if it is an Act 
of the legislature, on the day on which the 
assent thereto * of the Governor, the 


"Swear.” 

d to 

(51) “Vessel’ 

“Vessel.” 

(52) 

“WiU.” 

(53) 

'Writing.” 


tlon of Central Pro- 
vinces Act, 


(12) Substituted by Government of India (Adaptation of Indian Laws} 
Order, 1937. ’ ’ ' ‘ ^ • 
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Governor-General or His Blajesty^ as tlie case may require, is 
first pnblislied in the OfiScial Gazette, and if it is an Act of the 
Governor, on the day on which it is first published as an Act in 
the Official Gazette] . 

(2) Gnless the contrary is expressed, a [Provincial Act] 
shall be construed as coming into operation immediately on the 
expiration of the day preceding its eommencenieiit. 


Printing- of fiate oii 
wMeh Act is publislied 
after having received 
the assent of the 
Central O-o^H^rnment. 


4 . In this Act and in every ^'^[Pro- 
vincial Act,] the date of such publication 
as is mentioned in S. 3, sub-S. (1) shall be 
printed above the title of the Act, and shall 
form part of the Act. 


5. Where any [Provincial Act] repeals any enactment 
hitherto made; or hereafter to be made, then 
E€ect of repeal. unless a different intention appears, the 

repeal shall not — 

(a) revive anything not in force or existing at the time at 
which the repeal takes effect ; or 

(b) affect the previous operation of any enactment so re-, 
pealed or anything duly done oi" suffered thereunder; or 

(c) affect any right, privilege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed; 
or 

(d) affect any penalty, forfeiture or punishment incurred 

in respect of any offence eoniinitted against any enactment so 
repealed; or. ■ - / . 

(e) affect any investigation, legal proceeding or remedy in 

respect of hny such bight, privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid ; ■ 

and any such investigatidta, legal proceeding or remedy may be 
ingtiltitfe'ci, contimied^''' or* -enforced, and aiiv such penalty, for- 
'feiture or punishment %e-' imposed/' as if the repealing Act 
had- not been passed. , ■ ’ . . ■ 

'‘0r' In ^®{Pidviiieial'Act] it shall be necessary for the 
/ '' ; pli^ose of bevmhg, either wholly or parti- 

enactment wholly or partially. 
/,'■ to state that purpose. 

Y7 iy*; ry ^ T*"* ^ 

. (IS) StibsHtuI^ hj wmmmmt of Ixidia (Adaptation of Imaian Laws) , 
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7. Where any 


Construction of 
references to repealed 
enactments. 


[Ff oviiieial Act] repeals and re-enacts, 
with or without notification, any provision 
of a former enactineBt, .then referehees in 
any other enactment or in any instrument 
to the provision so repealed shall, unless a 
difierent intention appears, be construed as references to the 
provision so re-enacted. 

8. In any Provincial Act], it shall be sufficient for the 
purpose of excluding the first in a series of 
days or any other period of time, to use the 
word '-’from’’, and, for the pui^pose of 
including the last in a series of days or any other period of time 
to use the word ^^to’^ ‘ ‘ ' 


Commencement and 
termination of time. 


9. 


Computation 

time. 


of 


Where, by any [Provincial Act] any act or proceeding 
is directed ; or = allowed to be done or taken 
in any Court or office on # certaiii day or 
within a prescribed period, then if the 
Court or office is dosed on that day or the Mst* day of the pres- 
cribed period, the act or proceeding shall be considered as done or 
taken in due time, if it is doiie’ or taken’ on the next day after- 
wards. on which the Court or office is opened ; 

Provided that nothing in this section shall apply to aii}^ 
act or proceeding to which the Indian Limitation Act, 1908, 
applies. ' ^ ' 

10 . 


In the measurement of any distance for the purpose of 
any [ Provincial Act] , made after the 

commencement of this Act, that distanee 
shall, unless a different intention appears, 
be measured in a straight line on a horizontal plane. 


Measurement of dis- 
tane'es. 


11 . 


Whei'e by an enactment now in foree or hereafter to be 
in foree, any duty or Customs or Excise, or 
Duty to... be taken in the nature thereof, is leviable’ on any 
eiiarrt- gi^ren quantity, by weight, measure of value 
of any goods or merchandise, then a like 
duty is leviable according to, the same rate on any greater or less 
quantity. • 

-* 12'. In all [Provincial Act] unless 

there is anything repugnant in the subject 
or context, — , ^ 


pro rata 
meuts. 


Gender and number.’ 


(14) Substituted by S-overnment of India (Adaptation of Indian Laws! 
Order, 1937, ' 
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. ■ ( 1) words . importing ' the maseiilme '■ gender ■ shall' 'be.'; taken 
■to ■ include 'females ; and 

■ (2)^ words in^ the singular, shall include,, the plural, and 
vice'mrsa: - 

Powers and Functionaries. 

13. Where by any [Provincial Act] 
any power is conferred on the ^^[ProYincial 
Government] then that power may be 
exercised, from time to time as occasion 
requires. 

Where, by any i^dProvincial Act] a power to appoint 
any person to fill any office or execute any 
function is conferred, then, unless it is 
otherwise expressly provided, any such 
appointment may be made either by name 


Powers conferred on 
the Provincial Gov- 
ernment to be exercis- 
able from time to 
time. 


14. 


Power to appoint to 
include i>ower to ap- 
point ex; officio. 


or by virtue of office, 

15. Where, by any [Provincial Act] a powder to make any 


Power to appoint to 
include power to sus- 
pend or dismiss. 


Substitution 

functionaries. 


of 


appointment is conferred, then, unless a 
different intention appears, the authority 
having power to make the appointment 
shall also have power to suspend or dismiss 
any person appointed by it in exercise of the power. 

16. In any Provincial Act], it shall be sufficient for the 
purpose of indicating the application of law 
to every person or number of persons for 
the time being executing the functions of 

an office, to mention the official title of the officer at present exe- 
cuting the functions, or that of the officer by whom the functions 
are commonly executed. 

17. In any [Provincial Act] it shall be sufficient, for the 
purpose of indicating the relation of a law 
to the successors of any functionaries or of 

corporations having perpetual succession, to express its relation 
to the ftmctionaries or corporations. 


Successors. 


18. 


aud 


In any [Provincial Act] it shall be sufficient, for the 
purpose of expressing that a law relative to 
the chief or superior of an office shall apply 
to the' deputies or subordinates lawfully 
— .. — — . 

(15) , Substituted by Gi^venuueat of India (Adaptatioa of ludiau Laws) 
Order, 1§37.. 


Official Chiefs 
subordmatoB. 


Construe tioii of 

orders, etc., issued 
under Central Pro- 
vinces Acts. 
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performing the duties of that office in the place of their superior, 
to prescribe the duty of the superior. 

Frovisions as to Orders, Rules, etc., made under enactments. 

19. Where, by any [Provincial Act] a power to issue any 

order, scheme, rule, by-law, notification or 
form is conferred, then expressions used in 
the order, scheme, rule, by-law, notification 
or form, if it is made after the commence- 
ment of this Act, shall, unless there is any- 
thing repugnant in the subject or context, have the same respec- 
tive meanings as in the Act conferring the power. 

20. Where by any [Provincial Act] a power to issue 
orders, rales, by-laAvs or notifications is 
conferred, then that power includes a 
power exercisable in the like manner and 
subject to the like sanction and conditions 
(if any) to add to, amend, vaiy or rescind 

any orders, rules, by-laws or notifications so issued. 

21. Where, by any [Provincial Act] which is not to come 
into operation [immediately on the 
passing thereof] a power is conferred to 
make rules or by-laws, or to issue orders 
with respect to the application of the Act, 
or with respect to the establishment of any 
Court or office, or the appointment of any 

Judge or officer thereunder, or with respect 
to the person by whom, or the time when, or the place where, or 
the manner in wfiiich, or the fees for which anything is to be done 
under the Act, then that power may be exercised at any time 
^®[after the passing of the Act] but rules, by-laws or orders so 
made or issued shall not take effect till the commencement of 
the Act. 

22. Where by any [Provincial Act] a powder to make rules 

or by-laws is expressed to be given subject 
to the condition of the rules or by-laws 
being made after previous publication then 
the following provisions shall apply, 
namely, — 


Power to make to 
inck’de power to j-.dd 
to, amend, vary or 
rescind orders, etc. 


Making of rules or 
by-laws and issuing of 
orders between publi- 
cation and commence- 
ment of Central Pro- 
vinces Acts. 


Provisions appli- 
cable to making of 
rules or bydaws after 
previous publication. 


(16) Substituted by Government of India (Adaptation of Indian Laws) 
Order, 1937. 
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' (Ij tlie ^authority- liaviiig power to make the rules or by- 
laws shall before making theni, publish a draft of the proposed, 
rules or by-law%s for the information of persons likely to be 
aheeted thereby ; 

\2j the publication shall be maiie in sucdi manner as that 
authority deems to be sufficient, or, if the condition with respect to 
previous publication so requires, in sueii manner as the ^"[Pro- 
vincial (Tovernment] prescribes ; 

(3) there shall be published wdtli the draft a notice specify- 

ing a date on or . after which the draft will be taken into 
consideration; -.lit t .■ v, 

(4) the authority having power to inake the rules or by- 

laws, and, where the rules or by-laws are to be made with the 
sanction, approval or concurrence of another authority, that 
authority also shall consider any objection or suggestion which 
may be received by the authority having power to make the rules 
or by-laws from any pei-son witli i-espect to the draft be.fore the 
date so specified; . . : 

(5) the publication in the [Official Clazette] of a rule or 
l^y-laws purporting to have been made, in exercise of a power to 
make rules or by-laws after ]>revious x>nblieation shall be conclu- 
mve prot'i: that the rule or by-law has been duly made. 

23. '\There any enactment is, after the commencement of 
• this Act, repealed and re-enacted by a 

^'[Provincial Act] with or without modifi- 
cation. then iinless it is otherwise expresslv 
provided, any a])pointment, order, scheme, 
rule, by-law% notification or form made or 
issued under the repealed enactment shall, so far as it is }iot 
ta’eonsistent with the provisions re-enacted, continue in force, and 
be deemed to have been made or issued under the provisions so 
re-enacted, unle&s and until it is superseded by any appointment, 
order, scheme, rule, by-law, notification or form made or issued 
under the provisions so re-enacted. 

,^.24. ’ Sections 68 to 70 -of the Indian Penal Code and the 
provisions of the Code of Ortminal Pro- 
cedure for the time being in force, in 


OoBfmuatioii of or- 
tiers, etf., issaeci uiitler 
enactments repealed 
and re-enacted. 


Beeovery of fines. 

' ' ' ' 


of indii (Adaptation of Indian Laws) 

Order^ 1037. 


ProYision as to 
offences punisliable 
under two or more 
enactments. 


26. 
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relation to' tlie issue and the execution of warrants- for the letj of 
iines, shall apply to all fines imposed Under any ^^ [Proviiieiai 
Act] or any rule or by-law made under any [Provincial Act] 
unless the Act, Mle or by-law contains aii express provision to 

■the contrary. ' ' ■ ■ 

25. Where aii act or omission constitutes an offence under 
two or more enactments, then the offender 
shall be liable to be prosecuted and 
punished under either or any of those 
enactments, but shall not be liable to be 
punished twice for the same offence. 

Where any [Provincial Act] authorises or requires any 
document to be served by post, whether the 
Meaning of service expression “serve^* or either of the expres- 
sions '^give^' or '^send” or any other expres- 
sion's used, then unless a different intention appears, the service 
shall be deemed to be effected by properly addressing, prepa^ung 
and posting by registered post a letter containing the document, 
and unless the contrary is proved, to have been effected at the 
time at which the letter would be delivered in the ordinary course 
of post. 

27. (1) In any [Provincial Act] and in any rule, by-law, 

instrument or document made under, or 
enact- reference to, any [Provincial Act] 

any enactment may be cited by reference 
to the title of short title (if any) conferred thereon or by refe- 
rence to the number and year thereof, and any provision in an 
enactment may be cited by reference to the section or sub-seetion 
of the enactment in which the provision is contained. 

(2) In this Act, and in any [Provincial Act] made after 
the commencement of this Act, a description or citation of a 
portion of another enactment shall, unless a different intention 
appears, be construed as including the word, section or other part 
mentioned or referred to as forming the beginning and as forming 
the end of the portion comprised in the description or citation. 
Application to Ordi- 
nances and Begn' 19128 

lations under tlie Gov- - ^ 

eminent of India Act, ^PPl7 
1935. 


The provisions of the Act shall 


(IS) Substituted by GoveTmnent of India (Adaptation of Indian Laws) 
Order, 1937. * 

(19) Inserted by Government of India (Adaptation of Indian Laws) 
Order, 1937. 
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(1) in relation to any Eegnla-tioii made by the Governor of 
the Central Provinces and Berar under S. 92 of the Government 
of India Act, 1935, as they apply in relation to Acts made by the- 
Provincial Legislatui'e of the Central Provinces and Berar; and 

(2) in relation to any Ordinance promulgated by the- 
Governor under S. 88 or S. 89 of the said Act as they apply in 
relation to Acts made under that Act by the Goverament.] 


Deiimitation of 
Legislative Powers 
Tinder the Govern 
ment of India Act. 


APPENDIX J. 

GOVERNMENT OP INDIA ACT, 1935. 

SEVENTH SCHEDULE. 

LEGISLATIVE LISTS. 

List I. 

Federal Legislative List. 

Introductory. 

have already explained that the general plan of the 
White Paper, which we endorse, is to 
enumerate in two lists the subjects in 
relation to which the Federation and 
the Provinces respectively will have an 
exclusive legislative jurfediction; and 
to enumerate in a third list the subjects 
in relation to which the Federal and each Provincial Legisla- 
ture will possess concurrent legislative powers — ^the powers of 
a Provincial Legislature in relation to the subjects in this 
list extending, of course, only to the territory of the Province. 
The result of the statutory allocation of exclusive powers will 
be to change fundamentally the existing legislative relations 
between the Centre and the Provinces. At present the Cen- 
tral Legislature has the legal power to legislate on any sub- 
ject, even though it be classified by rules under the Goveiumient 
of India Act as a provincial subject, and a Provuneial Legis- 
lature can similarly legislate for its own territory on any 
subject, even though it be classified as a Central subject; foi 
the Act of each Indian Legislature, Central or Provineiab 
requires the assent of the Governor-General, and, that assent 
„having been given, S. 84 (3) of the Government of India Act 
provides that 'the validity of any Act of the Indian Legisla- 
ture or any Local Legislature shall not be open to question in 
any legal proceedings on the ground that the Act affects a 
Provincial subject or a Central subject as the case may be.^' 
If our recommendations^ are adopted, an enactment regulating 
a matter included in the exclusively Provincial List will here* 
after be valid only if it is passed by a Provincial Legislature, 
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and an enaetnient I’egiilatiiig a matter ineluded in the exclu- 
sivelv Federal List will be valid only if it is passed by the 
Federal Legislature; and to the extent to which either Legis- 
lature invades the province of the other, its enactment will be 
%dtm vires and void. It follows that it will be for the Courts, 
to determme whether or not in a given enactment tlie Legis- 
lature has transgressed the boundaries set for it by the exclu- 
sive list, federal or provincial, as the ease may be. Vide 
Para. 229 of the Report of the Joint Committee on Indian 
Constitutional Reform. 

1. His JlaJestj’s naval, military and air forces borne' 
on tlic Indian establishment and any other armed force raised 
in India by the Crown, not being forces raised for employ- 
ment in Indian State-s or military or armed police maintained 
by Provincial Governments; any armed forces irhich are not 
forces of His Majesty, but are attached to or operating with 
any of His Majesty's naval, military or air forces borne on 
the Indian establishment; central intelligence bureau; pre- 
-ventive detention in British India for reasons of State con- 
nected with defence, external affairs, or the discharge of the 
functions of the Orowm in its relations with Indian States. 

0/. S. 01 -(7) of' British Kortb America Act (Militia, 
Military and Naval Service and Pefeace) and S. 01 (vi) of tbe Com- 
moriwealtli of Australia Constitution Act. (Tlie naval and Military 
defence of the Commonwealth and of the ©everal States and the con- 
trol of the Forces to execute and maintain the Laws of the Common- 
wealth.) . 

Under this head the Federal Legislature is exApowered to 

on all military and air force® borne on the In^llan establish- 
ment or other forces raised in India by the Crown as also forces attaeh- 
ckI to or operating mth snieh forces though not forming part of llis 
MaJesty^s forces. Exception however is made in two cases; (1) forces 
raised for employment in Indian States, and (2) military and ' armed 
police maintained by the Provineial C3N)vernment, (Cf* It.em $ of the 
provincial Legialatlyo list). Tlj# Federal Legislature has no powey to 
any law affecting the Army the Air For.ce Act or tfje I^aval 
BlWpline Apt or the Law of Fr!|e oy Fr|z:.e Courts [S. 110 (1) of 

Conffiitution A-ctJ, A federal law passed for the regulation or disd- 
fllne of Naval, Military or Air force raised' in India and imtemded to 
. Effect' ih^m connected with those for.eee m yaffd even if it hm eytra 
ieryterfal opjemti^n,. th|e bei#f an e^iseptlpa to th# rnle th^t spbofdi- 
.nate l0fi^jatp|-,ee ca^o| be deeped #o fi.aye pxtra-terylfprfal 
mlem .the same ia conferred oi| tlpm expressly ojr by necessary !mpl|- 
iaidon. the Covemmeft of India Act,' 1^85 and 

-It *Tli# Federal 

A# to tfee 


J] 
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l 3 adjaii Kavai JTorces and provisions relating to H1& Ma;^st7^s Navj and 
ships shall have in such a ease equal applxeation to the Indian Navy and 
ships, subject to such adaptations as may be made by the same legisla- 
ture to suit the cireumstances in India (S. 105). 

For the Central Intelligence Bureau, see para. 97' of the J. G. Eeport. 

2. Naval, military and air force works; local self-goverii-' 
ment in cantonment areas (not being cantonment areas of 
Indian State troops), the regulation of bouse accommodation 
in sucb areas, and, witbin British India, tbe delimitatimi of 
such areas. 

■ NOTES. 

Works, land and buildings vested in His Majesty for pur- 
poses of Federation (Item 10 of the Federal List and S. 172 of the 
Constitution Act) and Naval, Military and Air Force works under this 
item all fall under the Federal sphere. B. 127 of the Constitution Act 
provides for acquisition of land by a federation in a province when it. 
deems it necessary to do so for purposes in regard to which the Federal 
Legislature can legislate. In regard to such property (referred to in 
Item 10) situated in a province, however, it is subject to provincial 
legislation except to the extent it is overridden by Federal Legislation. 
Also lease property in a Federated State held under any agreement with 
the State can be legislated upon subject to the terms of such agreement. 

Again, under this head only Local Self-Government in Cantonment 
areas and the constitution and powers of cantonment authorities within 
such areas are included and not the whole subject of Cantonments. 
Offences against laws with respect to these alone are exclusively assign- 
ed to the Federation. Entry 1 in the Concurrent List includes the 
whole field of criminal law excepting only offences against laws in regard 
to matters specified in the exclusively Federal and exclusively Provincial 
Lists. Subject to the rules of repugnancy under S. 107 (1) therefore 
both the Federal and Provincial Legislatures can legislate in regard to 
offences under criminal law in general including all matters comprised 
in the Indian Penal Code in regard to the Cantonment Areas excepting 
only in regard to those on which as stated above only the Federal 
Legislature can legislate, 

3. External affairs; tbe implementing of treaties and 
agreements with other countries; extradition, ineinding the 
surrender of criminals and accused persons to parts of His 
Majesty dominions outside India. 

NOTES. 

iC/. B. 1^2 of the prlMs^ North Af^eriea Act. B, 106 
<4 the Cqn^t^ptio.p. q-pfliiies the powers of the Federal 

Lqg|sl|it|»e ^pndqr enj^ In Jcogard to *ipiplem^|it!zig of trwties md 
>with iO|th^ c^pptrie^. pCn case the Federal Legislature 
pyeylpus eoi^nt of the .Governor ' ox 
th© tinier of ;a ’•'wiH hgve to he ob^tned b^oxe palblag eneh legis- 
lation. The x%bt exists not merely to l^gls-iate npon #e matter eom- 
*tli© :-#ntry hut also 4o its repefd .hy - the Fodexal Legislature m 
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far as it affects the federatioa, and by the ProTince or State so far as 
it affects Ihera after the termination of the treaty or agreement in re- 
gard to which power is conferred under the section. Ab an example 
may be cited: The Italian Loans and Credit Prohibition Act (I of 1936) 
passed by Indian Legislature on 21 — i — 1936 and repealed immediately 
after the Abyssinia War. Under S. 132- of the British North America 
Act, however, which conferred on Parliament and Government of Canada 
the powers for performing all obligations of ‘Canada or any other 
Province thereof' towards foreign countries, it was held In re liegula- 
tion and Control of Aeronautics in CoLnatJa^ (1932) A. C. 54 by the Privy 
Council that the Dominion had full power to inipleinent the convention 
for regulating aerial navigation drawn up in 1919 by a commission 
appointed by the Paris Peace Conference after the Great War. A dis- 
tinction was drawn between treaties between British Empire and foreign 
countries which Canada had undertaken to implement on the one hand, 
and conventions agreed to be implemented by Canada as an independent 
unit to which provisions of S. 132 were not applicable. Cf, In re 
Regulation and Control of RaMo Oommunimtion in Canada, (1932) A. 
C. 304. The legislation in the above ease which was passed by the 
Pederal Legislature related to the International Padio Telegraph Con- 
vention, 1927, but was supported, however, on other grounds.. In the 
still later case leported in A.-G. for Canada v. A.-G. for Ontario and 
others, (1937) A. C. 326, the position was still further clarified. Lord 
Atkin pointed out that in that ease the obligation was undertaken by 
Canada a& an independent unit and the implementing of the same by 
legislation could not be undertaken by the Dominion alone without re- 
ference to the Provinces.. As his Lord&hip put it ‘while the ship of 
State sails on large ventures and into foreign waters she retains the 
water-tight compartments %vhich are an essential part of the original 
etrueture 

The making of a treaty ie an executive act within the British Empire 
and requires legislative sanction to be effective as binding law of the 
country. The executive act binds the State so far as the other con- 
tracting parties are concerned but to be operative within the realm 
there should be legislation passed by a competent Parliament. ‘In a 
Pederal State where legislative authority is limited by a constitutional 
document or is divided up between different legislatures in accordance 

with the classes of subject-matter submitted for legislation the 

obligation imposed by treaty may have to be performed, if at all, by 
several legislatures ; and the executive have the task of obtaining the 
legislative assent not of the Parliament to whom they may be responsi- 
ble but possibly of several Parliaments to whom they stand in no direct 
relation. The question is not how is- the obligation formed, that is 
the function of the executive; but how is the obligation to be performed 
and that depends upon the authority of the competent legislature or 
legislatures ^ Aitome^-General for Canada v. A.*G. for Ontario and 
others, (1937) A. C. 326^ In Australia, however, the Commonwealth 
Parliament -'''has full power to implement by legislation treaties entered 
into by its 'Wmml Executive under the head ‘External affairs'. Vide 
.Bamaswami Aly^r'i XAvr'bf'th© Indian Constitution, footnote at p. 242. 
In': the' ' United Stalw of Amerim it was held that the Migratory Bird 
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Treaty Act pass^ed by the United States of Aineriea to implement a 
treatj" entered into between that country and Great Biitain was valid 
notwithstandiii^ the fact that states! have a constitution a] :ight and 
title to Migratory Birds within them. Missouri t. HoUand, 252 U.8. 416. 

4. Ecclesiastical affairs, mckiding European cemeteries. 

5. Currency^ coinage and legal tender. 

ISrOTES. 

Cf. S. 91 (14) of British North America Act which deals 

with ‘^currency and coinage^ and S. 91 (20.) with legal tender both under 
the exclusive legislative competence of the Dominion and S. 51 (ccii) of 
the Commonwealth of Australia Act which deals with the same sub- 
jects as being within the exclusive jurisdiction of the commonwealth 
Parliament. These subjects are always considered as the prerogative 
of the Sovereign and are therefoie vested in the Federal Authority. 

Section 153 of the Constitution Act requires the previous sanction 
of the Governor-General in Ms discretion for the introduction in either 
Chamber of the Federal Legislature any Bill or amendment affecting 
the Coinage or Curieney of the Federation or the constitution or func- 
tions of the Eeserve Bank of India. The Be&erve Bank of India wras 

mainly created to entrust the functions of control on CuiTeney and 

Exchange to an independent body free from the control of the economic 
theories of Political India and to invest its functions in the Governor- 

General personally. (Cf. S. 152 of the same Act) instead of the 

Federal Executive responsible to the legislature. 

6. Public debt of the ^Federation. 

NOTES. • 

Cf. S. 91 (4), British North America Act, S. 51 (iv) 
Commonwealth of Australia Act, and S.. 162 of the Constitution Act, 
which refers to the powers of borrowing upon the security of the revenues 
of the Federation within limits fixed by the Federal Legislature and 
subject to such guarantees as may also be fixed by it. 

7. Posts and telegraphs, including telephones, wireless, 
broadcasting, and other like fornivS of eoramunieation ; I'-^osI 
Office Savings Bank. , 

NOTES. ■ 

Cf. S, 91 (5), Po^al Ser\dee; S. 91 (6) Savings Banks 
j|,nd S.'92 (1^) ^he Britisli North America Act. Also S, 51 (r) 
and S. 51 (adU) of the Commonwealth of Australia Act: — 

Even though wireless and Broadcasting were unknown at the time 
British North America Act, 1867, was passed 'the Privy Couneli held 
they could be brought under the power of th© Dominion Legislature 
under the head of UJndptakings.' connecting Province with Province^ 
and rtelegrapM,^^m In i 0 ''''MegnUt^n artS , Oofifrgt of Madh 
tiom in Camda,^ ' (19Z^) A. G. 304, on th© ground that conrtitiition s’ih- 
iutes should be given a broad and libera! interpretation? ' * 

; - Federal Power 'is however subject ’tio 'the terms bf* S. 129 of 
tlie Act. ' The, Federal Government should not refuse to ^trust- to* buy 
71 
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ProTint'.ia] Goveriuiieiit or tlie Biiler of a F^^clerated State functions 
necessary to construct and use transnilttera tliereln, or to regulate and 
impose fees in iespeet of such construction and use. Where the Federal 
G-overxiinent itself constructs or maintains transmitters it is not obliga- 
tory upon, it to entrust the same to the Provincial Govermneiit or the- 
State Buler. Where Federal Government entrusts any such functions 
to the Provinces or the Eulers of States, it may subject the exercise' 
of such rights or obligation to conditions relating to finance but it ean* 
not lay restrictions on the matters broadcast by the Provincial Govern- 
nieiit or the Eiiier of a State, Where a dispute ari.se& between the 
Federal Goverixment and the Provincial Governinent or the Euler of a 
State as regards the aforesaid matters the? Governor-General in Ms dis- 
cretion is to settle the dispute. The jjowers of tlie Governor-Geiieval 
for tiie jrrevention of any grave menace to the peace and traiiquilitT of 
any part of India are not aSeeted iToj* his right to regulate the matter 
broadcast so as to enable him to discharge his functions under the Act 
to be exercised in his discretion or in his individual judgment. 

8. Federal Piiblie Services and Federal Public Service 
Commission. 

9. Federal pensions, that is to say, pensions payable by 
the Federation or out of Federal revenues. 

10. Works, lands and buildings vested in, or in the pos- 
session of. His Majesty for the purposes of the Federation 
(not being uaval, military or air force works), but, as regards 
property situate in a Province, subject always to provincial 
legislation, save in so far as Federal law otherwise provides, 
and, as regards property in a Federated State held by virtue- 
of any lease or agreement with that State, subject to the term^ 
of that lease or agreement, 

HOTES. 

Nee noteB to Item 2. 

11. The Imperial Library, the Indian Museum, the Im- 
perial War Museum, the Victoria Memorial, and any similar 
institution controlled or financed by the Federation. 

12. Federal agencies and institutes for the following 
purposes, that is to say, for research, for professional or 
technica! training, or for the promotion of special studies, 

13. The 'Benares Hindu University and the Aligarh 
Muslim University, 

14 The Survey of India, the Geological, Botanical and; 
Zoological &rveys ,of India; Federal meteorological organisa- 
tions. - '' ' . 

An0i«t' and historial monuments^ archeological’ sites- 
and 'remains. ' 
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■ - 16 , :;Censijys. 

17. Admission into, and emigration and expulsion from, 
India, including in relation thereto the regulation of the 
mov'ements in India of persons who are not British subjects 
domiciled in India, subjects of any Federated State, or British 
subjects domiciled in the United Kingdom; pilgrimages to 
places beyond India. 

18. Port quarantine; seamen's and marine hospitals, 
and iiosj^itals connected with port quarantine. 

19. Import and export across customs frontiers as defined 
by the Federal Government. 

20. Federal railway; the regulation of all railways 
other than minor railways in respect of safety, maximum and 
minimum rates and fares, station and service terminal charges,^ 
interchange of traffic and the responsibility of railway admi- 
nistrations as carriers of goods and passengers; the regulation 
of minor railways in respect of safety and the responsibility 
of the administrations of such railways as carriers of goods 
and passengers. 

21. Maritime shipping and navigation, including ship- 
ping and navigation on tidal waters; Admiralty jurisdiction. 

NOTES. 

Cf. S. 91 (10), SMpping and Navigation of Britisii North 
America Act and S. 51 (1) and S. 98 of Oommonwealtb of Australia 
Constitution Act. 

Under the Australia Act power of the Commonwealth Parliament 
is restricted to navigation and sliipping of overseas or inter-state cha- 
racter and the States have power in regard to inter-state shipping and 
navigation. Wuddart # Co., Ltd. v. Moorhen, (1908) 8 ^30 

In Ini^ maritime shipping and navigation on the ^eas 
those on tidal -waters are made an exclusively Federal subject unlike in 
Australia, as it -was felt desirable to have the same under the control 
of a si^le unit. SMppiag and navigation on inland -watenrays navi- 
gable rivers, lakes and artiflcial waterways are not subject ho-wevecr to 
exclusive Federal control. Of. Item 32 of List ni a concurrent subject, 
and entry 18 in the Provincial List relating to inland waterways aaS 
traffic thereon subject to the provisions of List III. 

Major ports, that is to say, the declaration and deli- 
mitation of such ports, and the constitution powers of 
Port Authorities therdb. 

23. Pishing and fisheri&s beyond territorial waters. 
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KOTES. . 

Fishing and Eishe;ies beyond Territ.orial waters. 

6’/. S. 51 (x)j Commonwealth of Australia Aet^ dealing with 
“Fisheries in Australian Waters beyond territorial limits 

Under the Indian Act Flsblng i& an excdusively Federal subject 
while Fisheries is both a Provincial and Federal subject. The 

Federal Tjegislature, ■ however, has exclusive jurisdiction in legard 
to fisheries beyond territorial w’-aters while the provinces have jurisdic- 
tion in regard to inland fisheries and those within territorial limits, ie., 
within three miles adjoining the coast. (Item 24 of List II). The 

Federal Legislature would have right to enact law's and regulation& in 
relation to the manner, time place of fishing and to preserve and 
protect'' them.. ■ ' ' ■ ' 

BxtraAerritorial Legislation, 

Under the ordinary prineiples of International law the territories 
of a State extend not merely to that whicl! is eruitained within the limits 
of the State proper but to a portion of the sea, lying along and washing 
its coast up to a distance of three miles from the shore. It is this three 
mile area which is generally denominated as the territorial waters of a 
country and is considered j)art of the State to which it is adjoining 
according to International law. Ordliianlj speaking a Colonial Legis- 
lature is einpow*ered to enact laws that operate within the limits of its 
juiisdiction alone except wdiere Imperial Parliament creating it other- 
wise cmacts. Of, MdLeoi^ v. A.dL for South Wates, (1891) A.C, 
455, where a Colonial Legislature was held incompetent to legislate be- 
yond its territorial limits and the Trial of Earl Eiissel^ (1901) A. C. 446, 
where the Imperial Legislatuie was held to be free from any such res- 
trictions. The same would apply to India and the Federal Legislature 
is competent to enact laws for British India and Federated States both 
for the inland territory as well as the three mile belt of the sea lying 
beyond the coast. Cf* B. 2 of the Territorial Waters Jurisdiction Act 
(41 and 42 Vlen'C. 73) whitdi defines territorial wateis with, reference 
to soa M .meaning *^such part of Her Majesty’s Dominion as^ i& deemed 
by International Law to be within the territorial sovereignty of Her 
Majesty .*,*..* any part of the open sea within one marine league of 
the coast measuied from Iovf water mark shall be deemed to be open 
sea within territorial waters of Her .Majesty’s Dominions”.. For cer- 
tain purposes/ however, e.jgr*, FoHee, Bevenue, Public Health and .Fisheries 
ft. State, can, enact laws .affecting the _ seas . surrounding ite coa^ to,_a 
mneh beyoM’Ihe three mile limit. Qi. Croft y, ptfmphy, (1933) 
^ 0 . 456 ,..; \ ■' ' , ^ ^ 

/, ’j^), .of the ;<xpvenmi0nt of India Act' definW the limits of the 

^inp 0 teBey,.|Of. the Federal/ Legislature 'to enact.'- Iftwfj, intended to have 
extra-territorial operation and' is enacted 4^’^®7er^ to operate;, without 
prejudice to the generality powers contained 'in sub-S. (1) of S.’ 99 
defiiiBgi 'ift extent /pf ‘the Federal 'anA Fro^neiaf lam' 

of the- British; North America Act 
which vests tleieubject of %ea coast and 

*';e?|:c|lt^Ye compeienee^.of, 'the Dominion Parliament tlie ‘l^isheri'es ' Act of 
1914 A"‘islt''e»hmery tot: com- 
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merdal purposes^ witJiout taking out a license tlierefor was held bj the 
Privy Council to be invalid and beyond the powers of the Dominion 
Legislature. It was pointed out that while e:ffective fishery legislation 
might include the power to pass and enforce regnlations against taking 
of unfit fish or against taking' fish out of season to inspect fish canning 
0]' fish curing establishn36nt& or make, appropriate statistical returns, it 
had no right to enforce a licensing system as the Act contemplated to 
enforce and the same could not be supported either on general grounds 
or on the ground that the same was incidental to effective fishery legis- 
lation. A.-G. for Camdia v. A^-G. for British Oohimhia afid others^ 
(1930) A.C. 111.. 

24. Aircraft and air navigation; the provision of aero- 
dromes; regulation and organisation of air traffic and of 
aerodromes. 

NOTES. 

There was no specific provision under the British North 
America Act for this subject but the Privy Council held it came under 
the jurisdiction of Dominion Parliament under other heads* such as 
undertakings connecting the Provinces and extending beyond the limits 
of the P:ovinee, (1932) A. C. 54. The language of this item is broad 
and would incluue air-craft in rivers, minor ports and land. 
sivorni Aiyar^ Law of Indian Co7istituUon) . 

25 . LigMhonses, including lightships, beacons and other 
provision for the safety of shipping and aircraft. 

26. Carriage of passengers and goods by sea or by ai 

27. Copyright, inventions, designs, trademarks and mer- 
chandise marivs. 

NOTES. 

Of. 8 . 51 (xvUi) of Australia Constitutional Act and Ss. 91 (22) 
and 91 (23) of British North America Act. 

28. Cheques, l)il]s of exchange, promissory notes and 
otber like instruments. 

NOTES. 

Where the primary object of a Provincial Act like the Madras 
Agriculturists^ Belief Act, 1938, is to relieve the indebtedness of agri- 
culturj&tg and where agriculture and money-lending are both within the 
exclusive province of the Pro\incial Legislature the fact that the Act 
reduced the liability under negotiable instruments (which is an 
exclusive federal subject) where the maker or indorser is an agricul- 
aurist, does not make the Provincial Act in any sense ultra vires of the 
Provincial Legislatuj e on the ground that its provisions are repugnant 
to the provisions of the 'Negotiable Instruments Aett^ The same Is 
likewise not invalid as being opposed to the provisions of the Dsurlous 
Loans Act or the provisions of Hindu Law as to debts. It could not 
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be tbe iateiition of ■ Farliament :m, coiiferriEg a general power on the 
Federal Legislature' to legislate 'iu regardi to BegotiaWe instruments to 
reduce the power of Provincial' Legislature to deal with subjects in its 
exclusive eontroL ■ Mada Sagamthm,mi v. Fu^vvada Seshagga^ (1939) 1 
M.LX 272 ' 

ISTegotiation which is ■ the primary characteristic of a Negotiable 
Instrument is in no way prohibited by the Madras Agriculturists^ Belief 
Act nor does it take away the liability of the maker or an indorser and 
hence the exclusive province of Federal Legislature is in no way tres- 
passed upon. (IUd.j p. 299). 

29. Arms; firearms; ammniiition. 

30. Explosives. 

31. Opium, so far as regards ciiitivatioii and maiiufae- 
ture, or sale for export. 

' 'NOTES. 

Cf. Item 40 of List II. The Federal eontroi is limited to cuitivation, 
manufacture and sale for export. 

32. Petroleum and other liquids and substances declared 
by Federal law to be dangerously inflammable, so far as re- 
gards possession, - storage and transport. 

33. Coriiorations, that is to say, the incorporation, regu- 
lation and winding-up of trading corporations, including bank- 
ing, insurance and financial corporations, but not including 
corporations owned or controlled by a Federated State and 
carrying on business only within that State or co-operative 
societies, and of corporation, whether trading or not, with 
objects not confined to one unit ‘^fbot not including ITniver- 


NOTES. 

This item priiuanly relates to trading corporations and 
those with obje<?tff not confined to one unit and excludes from its sphere 
corporations owned, controlled or carrying on business exclusively within 
a Federated State. 

0/. Item 33 in the Provincial List which relates to corporations- other 
ijhan thoso mentioned in this item. Oo-operative societies and unincor- 
porated trading literary, aeientiic, or religious societies and associations- 
and entry 27 of the same list which relates to trade or commerce within 
the pfovinee. 

' , ; : ■ Under the British North America Act, items under S. 91 (15) relat- 
ing: to Banking and Incorporation of Banks are assigned exclusively to 




Added by E*:.7 (2) (a) of India and Burma (Mi&eollaneous 
Amendments), ^ Jict,. 1940,. to make It clear that the Federal Legislature 
bhs po power” -by, ^yibrtue- of para, S3, to make any law with respect to 
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tile Dominion while items under S. 92 (11) dealing with, the Ineorpora- 
tion of Companies with provincial objects and those under S. 92 (13) 
dealing wdth property and civil rights in the province are both assigned 
to the exclii'sivelj provincial sphere. The relative sphere in which eacli 
of the units was held to operate in the Canadian Constitution has been 
the subject-matter of judicial consideration and the principles enunciat- 
ed therein -would be of considerable assdstaneef in interpreting the Indian 
Constitution also. 

In John Deere Flow Co., Ltd. v, Wharton, (1915) A. C. 330, Vis- 
count Haldane, L.- C., laid down the principles of construction applying 
to such cases. The question that arose for consideration in that case 
^Y^i& whether under the British North America Act, an Act passed by the 
Proviiidal Legislature of British Columbia requiring a company incor- 
porated under Dominion Legislation (for trading in ag'ricuitui al 
implements in the whole of Canada) to take out a licence and get itself 
registered as a condition of carrying on business in the province was 
ultra vires of the Provincial Legislature or no. The following principles 
were therein laid down: 

(i) The language of Ss. 91 and 92 cannot be construed as em- 
bodying the exact disjunctions of a perfect logical scheme. Obscurity 
in language must be deemed to ‘‘be due not to uncertainty in general 
principle but *the difSculty in obtaining ready agreement about phrases’ 
usual in the drafting of legislative measures by ^ large assemblages ’ and 
the intention of the Legislature to leave the working out of tlie provi- 
sions to the judicature. 

(if) It should be the object of a deciding Court to airive at a 
reasonable and practical construction so as to reconcile the respective 
pow-ers and give effect to aU of them. 

(Hi) The power of Provincial Legislatures to make laws relating 
to incorporation of companies with provincial objects cannot extend to 
a company formed under the Dominion Act. 

(it) The power to regulate trade and commerce enables? the 
Canadian Parliament to prescribe the extent of powers of such com- 
panies, the objects of which extend to the whole Dominion. 

(t) It does not follow that because a Dominion company is 
enabled to trade in a province under S.- 91 the power to regulate trade 
and commej'ce can be exercised in such a way as to trench on the exclu- 
sive jurisdiction of the Provincial Legislatures over civil rights in 
general. Even when a company is incorporated by the Dominion 
Oovernmeiit it is not the less subject to provincial iavds of genei'cl 
application enacted under powers conferred under S. 92. 

(vi) A Provincial Legislature is not entitled to pass legislation 
wliicli strikes at T!apaeities which are the natural and logical conse- 
quences’ of the incorporation by the Dominion Government of Companies 
wdth Mother than provincial objects’. 

(vii) It might be competent for the Provincial Legislature to 
pass laws applying to companies without distinction and* requiring those 
not ■ incorporated in the province to register for . limited purposes, e#*, 
furnishing of information. Again provincial legiolation of a general 
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npplieatioiT reg«latii3g',.:p-meeto€, ■. directing seenrity of costs, inigM' 
Pe pjissed blit not one that . interferes wltli tbe fitatns of the Bominion' 
as sneh or; one ■■whieli prevents them from exercising powers- 
eojifuMnI upon them by statute. In the above ease the legislation was 
foaiid to he adtm ■ -vires,. On similar grounds the Provincial xiet which 
prevented the Dominion from carrying on the business in. the piovinees 
unless registered or licensed and subjected Dominion Companeis to, 
penalties was declared to be ultra -vires in trreat West Saddlery Co, v.: 
TJie Kinfj, (1921) 2 A. C. 91 and Provincial Acts which purported to 
prohii>it the Dominion Companies for selling their owm shares within 
the p:ovinco without the consent of a provincial commissioner w’ere also 
held to be uHra vires it being pointed in. the latter case that the effect 
of the legislation would have been to make the company ^st.ill bom from 
the moment of meorporation, sterilized in all its functions and activi- 
ties, thwarted and interfered mth in its first and essential endeavours 
to enter on the beneffeial and active employment of its poweis/' On 
the same principle it was held by the Privy Council in Attornep-Gemral 
%\ Alherin, 1939 P. 0. 53, that Hhe Act respecting the taxation of 
Basics^ parsed by the Provincial Legislature of Alberta ivas ultra vires 
and ^vas really a part of a legislative plan to prevent the operation 
within the province of banking institutions carried into existence by the 
Dominion Parliament and wms not in any sense a taxation measure for 
tho laising of provincial revenue. 

On the other side of the line may be mentioned Lymburu v. 
V. Maryland^ (1932) A. C, 318 in which the provincial legislation prohn 
biting any per.son from trading in securities unless registered with the 
approval of the Attorney -General was held to be intra vires. It was 
point-ed out that a Dominion Company constituted with powers to carry 
on a particular business is ^subject to the competent legislation of the 
province as to that business and may .find its special activities complete- 
ly penalized as by legi.sIation against drink, traffic or by the laws, as 
to holding land. If it is found to trade in securities tliere appears no 
reason why it should not be subject to competent laws of the province 
m to the business of all persons who trade in securities. As to the 
issue of capital there is no complete prohibition as in the Manitoba 
case In 1929 and bo reason to suppose that any honest company would: 
have any difficulty in finding registered persons in the province through 
whom it could lawfuEy issue its capita?. In this particular case their 
Lordships found there was m material upon which it could be pronoun- 
ced -that the functions and activities of the company were ^storUke^P or 
*its status and essential eapaeities impaired in a substantial degree’ as 
' ha tio above eases and hence the Act was held to be mtm tnres, 

' ^ 'It follows therefor© that all legislation' passed by a province which' 
has the effect of sterilizing’ or impairing the status and essential capaci- 

&t a corporation' formed under a Pederal Act would be ultra vires 
if passed tind. 0 r the colour of its authority under the head of trad© 
md commercoi; within the , province but would be in order if restricted 
■and •falling the ’©xdusively provincial sphere. 

ffbe faot that a Federal’ corporation confix its activities to a single 
f ho Way'tahda 'away from Its Federal character. 'Of. GolmiS 
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BiiUding and hivest-ment AssoalaUon> v. of (1883) 9 A-G, 

157. 

34. Development of industries, where development under 
Federal control is declared by Federal law to be expedient in 
the public interest. 

35. Eegulation of labour and safety in mines and oil- 
fields. 

30. Regulation of mines and oilfields and mineral dere- 
lopinent to the extent to which such regulation and develop- 
ment under Federal control is declared by Federal law to be 
expedient in the public interest. 

37. The law of insurance, except as respects insurance 
undertaken by a Federated State, and the regulation of the 
conduct of insurance business, except as respects business 
undertaken by a Federated State ; Government insurance, 
except so far as undertaken by a Federated State, or, by virtue 
of any entry in the Provincial Legislative List or the Concur- 
rent Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking 
business by corporations other than corporations owned or con- 
trolled by a Federated State and carrying on business only 
within that State. 

ATOTES. 

Under the Biitisli Nortli America Act the word ‘Bank^ 
is denned as coiT->oratioii or joint stock company other than the Bank 
of CVniada’ wherever ineorporated for the purpose of doing banking 
business or the business of a Savings Bank and which transacts such 
business in the province whether the* head office is situate in the pro- 
vince or ehewhere^ and under S. 91 of the Act Ujanking’ and ‘Savings 
Banks ^ are within the excdusive legislative authority of the Dominion. 
In A.-G, of Alberta v. A.-G. of Canada^ 1939 P, C. 53, when the Alberta 
Legislature wanted to impose a tax of half a per cent, on the paid ujj 
capital and one per cent, on the reserve fund and undivided profits on 
every bank on the ground that it could be brought under the head 
of direct taxation in the province for the raising of a revenue for pro- 
vincial pui poses under S. 92 of the Act the Bill attempting to impose 
the tax was held to be u^tra mres. Their Lordships put the matter 
tluis, hinder the guise of discriminatory legislation in the province it 
would be very easy not only to impair but even render wholly nugatory 
the exclusive legislative authority of the Dominion over a number of 
the classes of subjects speeifieally mentioned, .in S. 91 by making tliem 
valueless. Instances could be found in bills '.of exchange, and promis- 
sory notes, patents and copy rights -which could be so heavily taxcsl as 
entirely to destroy their use as well as their value in the province^. 
Their LordsMps held it was strange that banks and sawngs banks were 
singled out (and no other wealthy corporation) for raising revenue for 
provincial purposes and referred to the gigantic increase in the taxation 
72 
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uf banks '^vithin the province and flte prohibitive character of the same. 
The magnitude of the tax was such that, if the other provinces followed 
Alberta it %voEld have the effect of preventing banks from carrying on 
their businesses. Discussing the que&ftion of uHra vires their Lordships* 
observed: ^It would be strange if each of the provincess were successively 
to tax banks and the result on the question of uUra vires were to be that 
tiiG Acts of thos« provinces who were earliest in the field were valid, 
w’iiilst the Acts of those who came a little later were to be held ultra 
The Bill attempted to be enacted was held to bo ^part of a 
legislative plan to prevent the operation within the province of those 
banking institutions which have been called into existence and given 
the necessary powers to conduct their business by tlie only proper 
authority, the Parliament of Canada’. The decision in Banh of Toronto 
V. Umbe, (1887) IB A. C. 575 : 56 L. d. P. C. 87 was distinguished 
on the ground that in that ease the taxation was attacked as one not 
within the province and not a direct taxation and not as one calculated 
to encroach upon the province of the Dominion. Again it was pointed 
out that in that case the taxes were not directed against any particular 
class of business or employment but on every bank, insurance company, 
incorporated company, carrying trade, labour or other business and on 
a number of other specified companies and it was never suggested that 
the taxation was such as would in. any way hamper the Dominion in 
the exercise of its powers under S. 91. The Judicial Committee in the 
above ease Toronto v. Lambe^ only refused to add a proviso to S. 91 to 
the effect that *if a power expressly given to the provinces is capable 
by a particular and unusual application, of infringing a pow’er given 
to the Parliament of Oinada, no similar use of the provincial power, 
however m.oderate can permitted under any eireumstances^ The case 
only decided that the British North America Act did not assume a miS' 
use of the provincial powers was likely to occur and did not provide 
for the same and that a legislative power cannot l>e refused simply 
because an improvident exercise of the same might bring it into conflict 
with the povrer of the Dominion. The above principles apply in the 
case of any iegisiation by th© provinces in regard to banking undei* this 
head 

39. Extension of the powers and jurisdiction of members 
of a police force belonging to any part of British India to any 
area in another Goveraor^B Province or Chief C> 0 mmisBioiier‘'s 
Province, but not so, as to enable the police of one part to ex- 
ercise powers and Jnrisdietioii elsewhere without the consent 
of the CJoverBiaent of the Province or the Chief Commissioner, 
as the case may be; extension of the powers and JiirMietion 
of members of a police force belonging to any unit to railway 
areas outside that' imih 

‘ ' 40, Ele<^ons to , the Federal Legislature, subject to the 

^fibvisione nf,, this Act ^ of any Order in Council made 

Iherebpdery : ;; a;' “ 
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41. The salaries of the Federal Ministers, of the Presi- 
dent and Vice-President of the Council of State and of the 
Speaker and Deputy Speaker of the Federal Assembly; the 
salaries, allowances and privileges of the members of the 
Federal Legislature; and, to such extent as is expresvsiy autho- 
rised by Part II of this Act, the punishment of persons who 
refuse to give e^ddenee or produce documents before Com- 
mittees of the Legislature. 

42. Offences against laws with respect to any of the 
matters in this list. 

43. Inquiries and statistics for the purposes of any of 
the matters in this list, 

44. Duties of custom, including export duties. 

45. Duties of excise on tobacco and other goodvS manu- 
factured or produced in India except — 

(a) alcoholic liquors for human consumption; 

(h) opium, Indian hemp and other narcotic drugs 
and narcotics, non-nareotic drugs; 

(c) medicinal and toilet preparation containing alco- 
hol, or any substance included in sub-paragraph (h) of this 
entry. 

NOTES. 

Excise origmally meant a toil or tax; since the 17th 
‘Centuiy it has come to mean a tax on articles of luxury, especially in 
the Lnited Kingdom in contradistinction to customs duties levied on 
imported articles. It was later applied to licence fees on excisable 
articles which came to be known as duties of excise. ^^Its primary and 
fundamental meaning,' as Gwyer, C. J., pointed out in In re C. P. Motor 
Spirit Aoty 1939 F.C. 1, ^hi English is still that of a tax on articles 
produced or manufactured in the taxing country and intended for home 
consumption. '' The same is its meaning in India. Legislation to im- 
pose duties- of excise under this head should be restricted to power to 
impose duties only at the stage of manufacture or production and not 
any further. 

46. Corporation tax. 


NOTES. 

For the definition of * corporation tax’ substituted hy the India and 
Burma (Miscellaneous Amendments) Act, 1940. See 1 of that Act. 

47. Salt. 
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48. State ■ lotteries, 

49. ^ IN^ataralisation. ■ ' 

50. ^ligrration within India from or into a ( 
Provmee or a Chief Commissioner's Province. 

51. Bstabli.shment of standards of weight. 

52. Ranchi EnrO}3ean Mental Ho.spitai. 

n a ad powers of ail courts, 

Federal Court, with respect to any of the matters i 
and, to such extent as is expre&sly authorised by Pi 
this Act the enlargement of the appellate jurisdicti 
heueral Court, and the conferring thereon of sup 
powers. ’ ' ‘■ 

54. Taxes on income other than agricultural in 

*[5^A. The matters specified in the proviso 
section 2) of sertion 142-A of this Act a.s matters wit 
to which prov].sKm may be made bv Jaws of the 
Legisiature.] 


XOTKS. 

The distribution of the legislative power in 
Pcderafinn and the Provinces ander 

tie} rdntL to the iedcr.-itwH or the Prodnera ami not as in 
Canada or .\ustraha based on the classification of ‘direct’ a 
taMtion ihus impmt and e.xport duties on eustoma fro 
19), duties on customs (Item 44), dutivs of excise on toh.ac 
goods manutnetured in India, taxes on non-agricnltural in 
o4), taxes on the capital value of assets of individuals and oo 
t e capital of companies (Item 55), succession duties (Item S 
taxes on g<.od.s and passengers travelling by raUwav or air o 
railway fares and freights (Item 58), and all fees generaUy : 
matters in the Federal List, com© within the Federal Sph« 
tion while alcoholic liquors for human consumption, opium, I 
Kol' and medicinal and toi 

toTtei^Trand agricultural income 

?” value of agricultural land (exception 1 
*9 agricultural land (exception tc 
If nl Provincial Sphere of taxation. Items 41 

the Fjoymcial List, Mdiade the ejreeptions notei'i m the 1 

LZ “.addition taxes on mineral'^ rights sSeet to M 
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(Item 45) j taxes on professions, traders, etc,, (Item 46), taxes on animals 
juid boats (Item 47), taxes on the sale of goods and advertisertieiits 
(Item 48), cesses on goods eiiteiing a local area for consumption 
(Item 49), taxes on luxuries (Item 50), dues on passengers and goods 
carried on. inland waterways (Item 52) and Tolls (Item 53) and fees 
in respect of matters included in the Provincial List are all assigned 
exehisivclj^ to the provinces. The rates of stamp duty in regard to 
negotiable instruments, bills of lading, letters of credit, policies of 
insurance, proxies and receipts again fall under the exclusively Pederal 
Sphere {vide Item 57 of Fedeial List) and the Pro\dneial Legislatures 
are empowered to legislate as regards the stamp duty on documents in 
all other cases {vide Item 51 of the Provincial List). Stamp duties 
other than those collected by means of judicial stamps, is a subject in 
the eoneiiirent list {vide Item 13 in Part I of List III).- 

Sections 154 and 155 of the Constitution Act relate to exeniptions 
of certain public property for taxation. Property vested in His Majesty 
for purposes of the Government of the Federation (subject to any 
Federal law to the contrary) is exempt from taxation by a Province or 
a Federated State. An exception is made however in eases where 
such property was liable to a tax prior to the formation of the autono- 
mous provinces and in such a case the property shall continue to be so 
liable till the tax itself is abolished. A Federal Law may abolish the 
same eailier of it so chooses. Likewise federal taxes cannot be levied 
on lands or buildings in or on income arising in British India of a pro- 
vince or the Euler of a Fedei*ated State. Here again an exception is 
made in eases where a P.rovincial Government carries on trade outside 
its limits or the Euler of a State carries on trade anywhere in British 
India. In such cases federal taxation can he levied to the extent of 
the trade or business carried on, on the income arising theiefrom or on 
the property on which the same is carried on. The peisonal property of 
a Euler and his personal income are likewise liable to federal taxation 
except in regard to Government of India Securities exempt from tax at 
the date of the passing of the Constitution Act. For the right of pro- 
vinces to tax salary of a Federal Officers, vidie- notes under Item 46, Pro- 
vincial Li&t. In a recent case The Judges v. Attorney-General for 
SasTcatchewanj (1937) Wn. 109, it was held that the state could tax 
the salaries of Judge® appointed under S. 96 of the British North 
America Act notwithstanding the fact S. 100 of that Act stipulated that 
their salaries shall b© ^ fixed L It was pointed out referring to and 
relying upon the earlier decisions that judicial emoluments were like any 
other emoluments and W'ere in no way distinguishable therefrom and 
there was no paramount principle which exempted such emoluments 
from provincial taxation in terms wide enough to affect all incomes. 
Their Lordships in the above case discarded the theory that judicial 
emoluments should be untouched by taxation to keep up judicial inde- 
pendpiee and integrity. As they put it Hhere was no foundation in 
thO' realities of the situation for any such conception, Neither the 
independence nor any other attribute of the judiciary could be affected 
by ^a general income-tax which charged their ' ojOfieial incolnes on the same 
footing ais the income of -the other citizens.' " It is 'submitted the 'Same 
iriew" applies to : taxation under the Government ’ of India Act. ‘ 
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The Federal GoTemment has an undoubted right to tai aU incomes 
ezeeptmg ordy agricultnral incomes. The que^tL whether (“on 
prol^ions, trades, cailinga and emplojTiients faffing under Item 4(5 r,f 
the Pro^neial List could not be legklatcd upon fy rte pS'ffiee! t 

SeTo: List whirx.!^ 

taxes oil uiLomt (other than agrmv.ltn.ml income) was set at rest Iw +i.a 
I ndia and Burma (MiseeUaneons Amendment) Act, 'lQ40 ^Tlie 

irs, - - 

of 4_ municipality, district board, local board or other locuf mthorifr 

l ™aM oiX^^L'JlISTrS^t^ o" 

Vv = i;r.r, 

other local authority in the Drovinpia Viv 4- ^ 

SS mr •“ VSof 

JMareh, 1939, exceed fittj rupees per annum: ^ ^ 

was iii^Stn^fho’c^rnf® 

was in tune in the case of any province or anv such munieioalitv 
board or authority a tax on professions, trader, 'calling T XtoT- 
miui» the rate, or the maximum rate, of which exceeded fifty rmeL 
per annum, the preceding provisions of this sub-section .shaU unlesa^for 
the time being provision to the contrary is u.ade by TL of tZ 
Federal Legislature, have effect in relation to that province mnnici- 
pahty, board or authority as if for the reference to fifty rupees per 

or sucV twr'Tato'^ Reference to that rate or maximum .atos, 

-.nT,r 1 ^ ‘■ate greater than fifty rupees per 

annum) as may tor the time being be fixed by a law of the^Meral 
egislature; and any law of the Federal Legistoflafe for 5 
the pui poses of this proi-feo may be made either generally or in tola- 
tion to any specified provinces, municipalities, boards or Mthorities. 

law, fact that the Provincial Legislature has powef to make 

laws as aforesaid with respect to taxes on professions, trades, callings 

generafity of the entry 

ia the Federal Legislative List relating to taxes on income.” 

Th_« amendment has thus the effect in the first place of 

‘validity of provincial legislation relat- 

StrfettoaS^Wai^® 1” ^ municipality, 

^met board, local board or other local authority in rejrai-d +o n™ 

teaoas, trades, etc., and to keep alive a right which X pro^^al 
tmtto this item (Item 54). nor the supremacy of the Federal LegSslatt^ 
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over the Provineiai Legislature in matters falling under the exclusively 
federal sphere under S. 100 of the Constitution Act can stand in the 
way of valid provincial legislation being passed in regard to the 
subjects mentioned in Item 46 of the Provineiai List. 

Sub-clause (2) of S. 142-A, hoTvever, limits to the amount paya- 
ble by a person to the provinee or the local body by way of profession 
or other tax referred to above to a sum not exceeding Es. 50 after the 
31st March, 1939 and the proviso to the same preserves in force the pro- 
fession, etc., taxes being levied in the financial year ending with 31st 

March, 1939, though they may be being levied at a higher rat© than 

Es. 50 per annum. The Federal Legislature is empowered to introduce 
suitable legislation to regulate the levy of the said profession and other 
taxes at -such rates higher than Es. 50 as it may deem fit. The 
federal legislation may be general or directed to particular provinces 
or local bodies. 

Sub-clause (3) emphasises the undoubted right of the Federal 
Legislature to legislate on taxes relating to income including those aris- 
ing from professions, trades, etc., and the limited right conferred on tlie 
provinces is not to be deemed in any way to take away from the general 
right of the Federal Legislature. S. 17 of the India and Burma (Miscella- 
neous Amendments) Act, 1940 enacts that the amendments made by 

that Act wliether by way of substitution, addition or omission shall be 
deemed to have been mad© in the Government of India Act, 1935 so far 
as that Act is concerned immediately before the passing of that Act 
except in cases where the said Act of 1940 provides from the coming 
into operation of the said substitution, etc., on any date subsequent 
to that Act. 

Vide also notes to Item 46 of the Provineiai List. 

55. Taxes on the capital value of the assets, exclusive of 
agrieiiltiirai land, of individuals and companies; taxes on the 
capital of companies. 

56. Duties in respect of succession to property other than 
agrieultiiral land. 

57. The rates of stamp duty in respect .of bilks of ex- 
change, cheques, promissory notes, bills of lading, letters of 
credit, .policies of insurance, proxies and receipts. 

58. Terminal taxes on goods or' passengera carried by 
railway or air; taxes on railway fares and freights. 

m 

59. Fees in respect of any of the matters in this list, hut 
not including fees taken in any Court. 
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■■ LIST il.: / 

pROVixciAL Leuislativu List. 

...■ Infroduetorij.: 

“The method adopted by the White Paper (fol- 
lowing' in this respect the broad lines of Dominion 
F'VdfTal Const itut ions) is to distribute legislative power 
between the Central and Provincial Legislatures res- 
pectivelyy and to define the Central and Provincial 
spheres of government by refereiii'e to this distribu- 
tion. In Appendix ¥1, List II, of the White Paper are set 
out the matters with respect to which the Proviiicual Legisla- 
tures are to have exclusive legislative powers, and the sphere 
of Provincial Autonomy in effect comprises all the subjects in 
this list The subjects in List II (the exclusively Provincial 
List) represent generally with certain additions tiiose whieli 
the Devolution Eules under the Act of 1919 earmarked as 
“Provincial subjects^ ^ and we are of opinion that in its broad 
outline the list provides a satisfactory definition of the provin- 
cial sphere (See Para. 50 of Report of Joint Parliamentary 
Committee Report.) 

1. Public order (but not including the use of His 
Majesty naval, military or air forces in aid of the civil 
power) ; the administration of jnstiee ; constitution and organi- 
sation of all Courts, except the Federal Court, and fees taken 
therein^ preventive detention for reasons connected with tbe 
mamtenance of public order; persons subject to such deten- 
■/tion. 

2. Jurisdiction and powers of all Courts except- the 
Federal Court, with respect to any of the matters in this list ; 
procedure in Bent and Bevenne Courts. 

^ St Police, including railway and village police. 

4. Prisons, reformatories, ' Borstal institutions and other 
i^titutions of a like nature^ and persons detained therein; 
arrangement^_‘;with other units for the use of prisons and other 
^ institutions*" ■ ' 

Eto^dA ’'J ' '' ■■■': 
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6. Provincial Public Services and Provincial Public 
Service' Commission : 

7. Provincial pensions, that is to say, pensions payable 
by the Province or out of Provincial revenues. 

8. Works, lands and buildings vested in or in the posses- 
sion of His Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions 
controlled or financed by the Province. 

11. Elections to the Provincial Legislature, subject to 
the provisions of this Act and of any Order in Council made 
thereunder. 

12. The salaries of the Provincial Ministers, of the 
Speaker and Deputy Speaker of the Legislative Assembly, 
and, if there is a Legislative Council, of the President and 
Deputy President thereof, the salaries, allowances and privi- 
leges of the members of the Provincial Legislature; and, to 
such extent as is expressly authorised by Part III of this Act, 
the punishment of persons who refuse to give evidence or pro- 
duce documents before Committees of the Provincial 
Legislature. 

13. Iioeal Government, that is to say, the constitution 
and powers of municipal corporations, improvement trusts, 
district boards, mining settlement authorities and other local 
authorities for the purpose of local self-government or village 
administration. 

14. Public health and sanitation ; hospitals and dispen- 
saries; registration of births and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond 
India. 

16. Burials and burial grounds. 

17. Education * [including universities other than those 
specified in paragraph 13 of List 1.] 

1§. Communications, that is to say, roads, bridges, fer- 
ries and other means of communication not specified in List I ; 
minor railways subject to the provisions of List I with respect 
to such railways; municipal tramways; ropeways; inland 


by India and Banna {Miseellaneons let, 

im ■ ' 
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waterways and traffic thereon subject to the 
ill with regard to such waterways; ports, s 
visions m List I with regard to major poi 
tJian meehameally propelled vehicles. 

19. Water, that is to say, water suppl 

canals, drainage and embankments, ivater s 
power. ' 

20. Agriculture, including agricultural 
re-stiaririi, protection against pests and iircven 
ea.sc.s; iiuproveiuent of stock and preveutio 
cases; veterinary ti-aining and practice; non 

mition i)t cattle tx-espass. 


i!ii« confers exeluwve power to, JeciHlato 
agricultural lam! which includes ‘intestaev 
regards such land speciaUy r^d with Item 7 of th 
tive Inst. A major part of India being .ngricultur 

S S T« r legislation by the provinces r 

of .ill-Iadia unportance. The object of including 
might have been to vest the power of restriei 
tte ^ provides which is so nee, 

T?i,i! , I employed is nmch wider and n 

latest edition of Maynie's Hindu Law and TTs 

, Hmcia -t0, Property- iiet fZVTT 

■Si by provincial legislation 
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23. Eegnlatioix of mines and oilfields and mineral deve- 
lopment subject to the provisions of List I with respect to 
regulation and development under Federal control. 

'24, Fisheries." 

25. Protection of wild birds and wild animals. 

NOTES. 

^Wild birds’ include migratory birds also and tlie pro- 
vinces alone have exclusive power to legislate in regard to wild birds 
and Avild animals. The object is to p-e&erve and protect wild birds 
and anijuals and to prohibit their killing and sale. 

Of. the Xilgiris Game and Eish Preservation Act (Madras Act II 
of 1879) and Wild Elephants Preservation Act (I of 1873). 

Where any treaty is entered into betAveen the Federation and any 
other Country in regard to the protection of migratory birds the assent 
of the Province or the State to whose territory the birds may migrate 
or in Avhich having migrated they may reside, would be necessary for 
passing valid legislation on that subject. 

In the TJnited States of America the question arose as to the A’ali- 
dity of legislation passed to give e:ffect to a treaty entered into betAveen 
the United States of America and Great Britain for the protection of 
migratory hi:ds. It Avas pointed out in one caee that the protection 
of wild birds was a natural interest of first magnitude and the subject- 
matter Avas only transitorily within a state and had no peroianont habit- 
at therein. 

The United States passed an Act in pursuance of the treaty prohi- 
biting the killing, capturing or selling of such migratory birds but the 
State of Missouri challenged the legislation (Migratory Bird Treaty 
Act) on the ground that it interfeied with its sovereign rights in re- 
gard to -'Migratory birds’ over AA^hieh. it had exchimve authority. It 
was held, hoAA-ever, by Justice Holmes that as betn-een a State and its 
inhabitants the former had an exclusive right to regulate the killing and 
the sale of Itirds but its authority Avas not exclusive of the paramount 
pOAver. The learned Judge remarked ^Wild birds * are not in. the pos- 
session of any one and possession is the beginning of ownership. The 
whole foundation of State rights is the presence vdthin their jurisdic- 
tion of birds that yesterday had not arrived, and to-morrow may be in 

another State and in a week thousands of miles away’ It was 

held that treaties entered into regarding Avild birds Avere binding on 
the states as well as throughout the United States*. Tlie treaty and 
the statute Avere held to be valid. [See Lecture IV on Federal Court 
and Justiceable Disputes in (1939) i M.L.J. page 5 by C TJnikamla 
Menon and also Mi$&o%iri v. 252' IT. B. 416 and Baldwin v. 

Fm-nlc, 120 U. S. 678, 685.] 

26, Gas and gasworks. 

27. Trade and commerce witMn 'the Province; markets 
and fairs; money-lending and money-lendersv' 
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NOTES. 

Provmcial legislation providing for the discharge or partial reduction 
of interest on loans including tliose covered by negotiable instruments 
entered into or executed by ^agriculturists' is mira vires and cannot be 
cliallenged as invalid on tbe ground that it relates to Negotiable Instni- 
ments (an exclusively Pederal subject) or as being opposed to tb© 
existing Indian Law embodied in the Negotiable Instriiiiient& Act, 
ISSl, or the Usurious Loans Act. Where the effect of the legislation 
is to relieve the indebtedness of agriculturists and to asf»ist them in 
preserving their agricultural lands in some extent at least and to prevent 
their passing into non-agrieiiltiual lianos, the object of tin- legiviation 
must be deemed to be one relating primarily to agriculture and money- 
lending and not one affecting the piineiplos embodied in the Negotiable 
Instruments Act siniply because there is a prohibition against the full 
amount of hiterest <iue being realised by tiie creditor. The Madras 
Agriculturists' Belief Act lY of ' 19B8 is substantially within the express 
powers eouferred on tiie .Provincial Legislature and the fact that in 
some casK^s it may operate to reduce liability on contracts or negotiable 
instruments does not in any way touch iis validity. Mada Isagaratnam 
T. Fmwada Seshayya, (1939) 1 M.L.J. 272. 

Promissory notes and negotiable instruments may be dealt with in 
their aspect relating to negotiation and liability of th© maker or in- 
dorsee when they fail under the exclusively Federal sphere {vide Item 28 
of the Federal List) and %vhen they form part of contracts dealing 
with agricultural indebtedness may fall under other heads which are 
exclusively Provincial {vide entries 20 and 27 of the Piovlneial List). 
A subject may thus for one purpose and in one aspect fall within the 
power.s of a Federal Legislature while in another aspoet and for another 
purpose fall within the pow’crs of a State or Provincial Legislature and 
the nature and scope of the legislative enaetnient have to be examined 
with reference to the actual facts to deteroilne within what sphere the 
legislative enactment falls. Of. John Deere Plow CompaTyy^ IJd. v. Whar- 
ton, (19X5) A.a 330 at 339 ^ aollagher v. lynn, (1937) A.C. 863; 
Skannm v. Lower Mainland Dairy Products* Board, (1933) A. C. 708 
.quoted in the Madras Full Bench case above referred to, 

Ibbs and innkeepers. 

29. Production, supply and distribution of goods; deve- 
lopment of industries, subject to tbe provisions in List I with 
resiiect to the development of certain industries under Federal 

.-’5' AdulteratiOB of foodstuffs and other goods; weights 

■%M;measmres. 

L',,' 'B|. 'Intoxicating li<|iiors and narcotic drugs, that is , to 

''«ay,, the prodnetion, manufacture, posisession, transport, pur- 
phase and sale of intoxicating liquors, opium and other nar- 
^ drop, b|it , subject, , as respects opium, to the provisions 
I -and, as. respects poiims and dangerous drugs, to the 
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32. Eel let* of the poor; unemployment. 

33. Tile incorporation, regulation, and windingiip of 
corporations '‘^[not being corporations specified in List I or 
Ihiiversitiesj, nnincorporated trading*, literary, scientific, reli- 
gions and other societies and associations; co-operative 
societies. 

34. Charities and charitable institutions ; charitable and 
religious endowments. 

35. Theatres, dramatic performances and cinemas, but 
not including the sanction of cinematograph films for exhi- 
bition. 

36. Betting and gambling. 

37. Offences against laws with respect of any of the 
matters in this list. 

38. Inqiiiiues and statistics for the purpose of any of the 
matters in this list, 

39. Land revenue, including the assessment and collec- 
tion of revenue, the. maintenance of land records, survey for 
revenue purposes and records of rights, and alienation of 
revenue. 

40. Duties of excise on the following goods manufactur- 
ed or produced in the Province and countervailing duties at 
the same or lower rates on similar goods manufactured or 
produced elsewhere in India — 

(a) alcoholic liquors for human consumption: 

(bj opium, Indian hemp and other narcotic drugs and 
narcotics; non-narcotie drugs; 

(e) medicinal and toilet preparations containing 
alcohol or any substance included in sub-paragraph (6) of this 
entry. 

41. Taxes on agricultural ineome. 

42. Taxes on lands and buildings, hearths awe! windows* 

NOTES. 

Cf, Items 54 and 55 of the Federal Legislative List. . 

In the recent Full B-ench decision of , the Bombay High Court 
reported in Sir S^rnmjee Jeejee Bhop v. Brovime of Bomhap and oihers^^ 


^Substltntecl by S. 7 (2) (h) of ■ the' India and Burma (Miseelia- 
neons Amendments) Act, 1040. 
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A.I.K. 1940 Bom. 65: 42 Bom.L.R. 10, tlie <fiiest5on was ooiisidereci wlie- 
tlifO” tiie urban mmovable property tax levied by S. 22 forming part of 
Part 6 o.f Bombay Pinanee Act, 1932, tbe mateTial portions of wbieb were 
added by the Bombay PiBanee Act, 1939, was a tax on ineom© or on the 
capital value of lands and bmidings falling within the Federal Legis- 
tive sphere and whether Part 0 of the Finance Act aforesaid was on that 
atM'OiaiT rhcs of tlie Provincial Legislature of Bombay and the 

said tax an invalid tax. The urban iriunovabie property -tax was a tax 
levied on buildings' or lands at ten per cent, of the annual letting 
value of such buildings or lands (S. 22) and according to the proviso 
it was enacted the tax shall be levied and pa.id to tlie P;ovincial 
Government at the rat© of five per cent, of the annual letting value in, 
th© City of Bombay on buildings or lauds the annual letting value of 
which does not exceed Es. 2,000. The plaintiff in the case, the ow-ner 
of immovable properties in Bombay, file! a s-uit against the Provincial 
Government and others for a declaration inter aUa that the said Part 6 
of the Bombay Finance Act was ultra 'nires of the Bombay Provincial 
Legislature and the urban immovable property tax was illegal and in- 
valid. In dismissing the plaintiff’s suit with costs the Full Bench had 
to consider whether a tax on lands, and buildings such as the tax in 
<|iiestion was a Tax on income other than agricultural inco,!ne’ includ- 
ed in Item 04 of the Federal Legislative List, or tax on th© capital 

value of the assets, exclusive of agricultural land, of individuals and 
companies” include^! in Item 05 of the same list or wms really a tax 
*^on lamls and buildings, hearths and windows” included in Item 42 
of the Provincial List. In hohiing the latter view’ His Lordship, C. J., 
Beaumont, pointed out tliat neither of the eonsidcitrth.ns a vanced be- 
fore His Lordship, w., the fact that the impugned tax was gr^^-ded by 
reference to the annual vjilue ot the property <diorG‘t*d and provisiem made 
for rules for making allowuinee in respect of vacant propeBdes, nor the 
fact that tbe basis o.f t!i.e tax was the same as that of income-tax from 
property as imposed itnd<*r Bs, 6 and 9 of th© Income-tax Act , were 
deeisiTe of th© real nature of the tax levied and they certaiidy did not 
point to the impugned tax being one on ^income’. A statute imposing .in- 
come-tax, i<?., a tax on total income, is none the less income-tax because 
it is assessed on the annua! value of th© land and ned on the actual 
income. But it does not follow’ froui that proposition that evw.y statute 
which cliarges a tax In relation to annual value of lam! is charging a 
tax on income. Prima /aotc, a tax on the anniml value of land, is not 

a tax on income. The impugned tax in the above <'ase wars charged 
o» lands and buildings and based on an estimated rent w’hicli bcue very 
ttttle relation to the aetual income. allowance of tm per cent, for 

r^airs’ it was pointed out, in the case Tnay be an inadequate allow- 
ance in the case of an old building; the property may b© subject to 
mortgages the interest on, which absorbs, the whole of th© income,; or 
it may ^.subject to an onerous lease which produeew less lent than the 
p^|i©rty could be let for at' the time’. , The Provincial Legislature 
& le?yin.g* the ^pugaed tax , did not purport or desire to tax income 
Intended tb lety^ a tax -of tpn per cent, on the rateable value on th© 
^mx^f of ^ partieiklar ' lands and ' buildings. His Lordship held it was 
lustnfiahle'in construing the terms of the Government of India Ant, 1935, 
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to refei' to the Jegislative practice obtaining in England and in India 
at the time th© Constitution Act was passed and relied upon the fact 
that taxes’ on lands and buildings imposed primarily on the owner and 
made a charge on such lands and buildings had been for a long time a 
well recognised form of taxation in India in municipal affairs as 
appealed from the several Municipal Acts^ of the different provinces and 
the same also pointed to the provincial character of the tax levied in the 
ease in question. It ■was also pointed out that the urban inmiovable pro- 
perty tax could in no sense be deemed to be a tax on the capital value 
of the lands and buildings falling under Item 55 of the Federal List, 
Justice Broomfield pointed out that the omission from the Bombay Act of 
any allowance for outgoings as interest on mortgages (as under S. 9 of 
Income-lax Act) could <jnly be explained on the footing that the basis 
of tlie tax in tlie case was something non-dependent on the income of 
the assessoe, and that it was based on a somewhat arbitiary hut no in- 
equitable Hiaiidard and that the consideration that the tax might 
constitute an unfair })urdeii oii the taxpayer was; not a relevant con- 
sideration ill deei'iing the matter. Justice Kania refeired to tlse points 
of similarity betweeii the impugned tax and income-tax. ^ ‘First both 
are direct taxes. Under both the owner is liable. Even wlien a pro- 
vision is made for recovery ox th© property-tax from the occupier the 
ultimate liability of the owner is emphasised and a right to reimburse 
is given. Secondly even a vacant plot of land is taxed under both on 
the footing of its annual letting value. In respect of a property 
occupied by the owner himself the tax is payable under both the Acts 
on the footing of an arbitrary basis, the annual letting value. 

Fnder both Acts exemption is given to owners, whose income or profits 
arc boiow f-datt'd figures. Xbider b(»th Acts an aibitrary standard is 
adopted for the purpose of detei mining the amount of tax payable^ 
The points of distinction in the ease of Income-tax Act were also noted 
to be (1) absence of any charge on the property, (H) exclusion of busi- 
ness property, (Hi) allowances for repairs on a fixed percentage, Interest 
on mortgages, land-revenue, collection charges, insurance premia, etc., 
ami (?>;) incluMon of income from property outside the province. 
Xeitbo. tiie points uf similarity nor those of distinction, hon’cver wore 
useful m «leterminjng the nature of the tax and whether it was really 
a tax on Mneome^ or no. 


Income-tax connoted periodical monetary return* ^coming in* 
with some sort of regularity or expected regularity from definite sources. 
Tide Income-tax Commisdoner v, ShaWf Wallace and Co., AJ.B. 1932 
P. e. 138=59 J.A. 206=59 Cal 1340 (F.O.). It was a tax on 

income, nor meant to be a tax on anything else, was a single tax and 
not a collection of taxes, essentially distinch Tide London County Oomi- 
oil \\ AUorney^Ceneml, (1901) A.C. 26. It is intended to be a tax 
on a personas income or annua! profits and although imposed on the 
annual value of the land, the arrangement is only a means or machinery 
dofiBcd by the Legislature for getting at the profits. On the other 
hand a poor rate or (a municipal tax) is levied in respect of th© oeeu- 
pation of hereditament irrespective of a person % income generally and 
irrMpective of whether the rate payer is in fact deriving profits or 
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gams fi’oni suefr oe^Jiipation* Tide & reference uml-er the Government of 
Ireland Act, 1920, (1936) A.G.. 352. As was observed in tlie above 
ease *a dwelling bonse is a burden, not a source of profit, for tbe occu- 
pier, wlio pays rent for it. He is rated on tlie value of tlie burden, 
while he remains unrated in respect of liis whole profits, be they from 
busiiu^s or from inveatnients. In their liordships^ opinion this marks 
tite esisiuitial difference in character between income-tax and rates and 
it is umieeessary to consider other and less important diffeienees be- 
tween them/ The determining test tiicrcTcjn,' i.v whether the tax in 
(|Uestit»n is a tax on the lands and buildings themselves and the assess- 
ment is on a standard named by the Legislature whirdi Is or may be 
iiuetuating (viAe observations of Kania, J., in the above Pull Bench 
fjiiso at page 74). The measure of the, tax or tiie standard on -whuds 
It is based is no determining factor. The power to tax lauds a,nd 
buildings has existed In Proviiieial Legis-latiires fo; several years btvfore 
the Ciovernnient of India Act, 1935 was passed and it is only reasonable 
to think that it is not intended to be curtailed by the said Act. The urban 
immovable property tax was one that could be validly levied by the 
provinces and was not a tax on income within the meaning of Item 64 
' of '' the. Pederai Legislative List. 

43. Duties in respect of siieeessioii to agrieoitiiral' land 

44. Taxes on minerai rights, subject to any limitations 
imposed by any Aet of the Federal Legislature relating to 
mineral development. 

45. Capitation taxes. 

4f6. Taxes on professions, trades, eal lings and employ- 
Hients. ^[subject, to the provisions of section 142-A of this 
Aet. I 

NOTES. 

CJ/- Entries 64 and 55 of the Federal list which deal with taxes on 
income other than agncultnral income and taxes on tlie capital value 
of the assets, exelueive of agricultural laud, of individuals anrl com- 
pani.es and taxes on the capital of companies. 

The Provincial Legislature alone has thus an exclusive right to 
Mvy a tax on agrieulturai hieoine& and on the capital value of agriniltiiral 
lAtd thit may be owned by individuals or companies. This h because 
agficultfirc (Item 20), land (Item 21), and trade and commerce within 
tlte ptotinee (Item 2T) are exclusively pronneial subjects. The Doe- 
trind of Hie Iffimunity of Instrumentalities^ oar of ^Implied Prohibi- 
not bfeg ^pplcable ' in ' the conatruetion of the Government of 
Ihdia Act, 19SS, the legislative power excluahrely granted to a province 
e^ilAdfc fee detded ' to it beeiuse it may be abused or may limit the range 


.Ihy -llie, apd Bunna (Mjseellaneoii& Amendment^). 
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which otherwise would be open to the Federal Legislature. Bank of 
Toronto v. Laml}e, (1887) 12 A, 0. 575. Thus under the British isforth 
America Act, 1867, the City of St. John, New Brunswick was held to 
have rightly assessed to tax a customs ofdeer of the Fedeial Grovern- 
ment under the exclusive power conferred on it under the head ^Munici- 
pal institutions in the province. Abbot v, Vity of St, John, (1908) 40 
B.CJt. 597 and the Province of Manitoba was held to have full power to 
levy income-tax on a civil servant employed in the Dominion Depart- 
ment of Agrieultiire. Forbes v. A,-G. for Manitoba, (1937) A. C. 260. 
Tt is not permissible, however, for provincial legislation to ^impair or 
ste:ilke’ the status and capacity of bodies or institutions which are 
in the exclusive Federal List and hence within the exclusive legislative 
power of the Fede;al Legislature. John Deere Phw Co, v. Wharton^ 
(1915) A. (\ 330. See also Great West Sadlcry Co. v. The King, 

(1921) 2 A.C. 91 and A.-G. for Manitoba v. A-G. for Canada, (1929) 

A. a 260. In A.^G. of Alberta v. A,-G. of Ca^iada, 1939 P. C. 53 
while explaining the earlier decision reported in the Ba7ik of Toronto 
V, Lambe, (1887) 12 A. C. 575, their Lordships of the Privy Council 
held that wliere any statute passed by a Provincial Legislature is a 
deliberate legislative plan to prevent tho operation within the province 
of institutions which have been created and given necessary powers by 
the Federal Parliament, such a statute would be uHra vires of the Pro- 
vincial Legislature. In the above caae taxation was aimed simply 
Banks including Savings Banks within the exclusive autho:itY of 
the Dominion Legislature (ef. Item 38 in the Federal List 

which also vests the right to legislate in regard thereto in. 

the Federal Legislature) which were singled out ‘for the piirpc&e of 
raising of revenue for provincial purposes^ and other wealthy corpora- 
tions and peisons were not touched and there was ‘gigantic increase in 
luxation^ of banks witliin the province which was not only considered 
prohibitive by their Lordships of the Privy Council but was such as 
must havi* been known to be prohibitive by the Proraeial Legislature. 
The Privy Council fuither held in that ease that the learned Judges of 
the Bupreme (hunt of Canada ‘were Justified in considering that the 
magnitude of the tax proposed for Alberta was such that if it -were 
uppliwl by (‘acli of the other p: evinces it would have the effect of pre- 
venting banks from carrying on their business.' Their Lordships fur- 
ther observed that it would be stiange if each of the provinces were 
successively to tax banks and the result of the question of nttra vires 
were to be that the xAets of those provinces who were earliest in the 
field were valid, •whilst the Acts of those who came a little later were 
held to be nitra vires . Another fact noticed by their Lordships in 
finding the legislation to be invalid was that the tax proposed in the 
above ease was based on paid-up capitals and the reserve funds of th-0 
banks wherever they might be situated.. lit iMmbe’s mse, however, 
the tax levied by the province was difedled against not banks merely 
blit on all insurance and incorporated companies of all kinds carrying 
on any labour trade or busine« in the province and on a ntfinber of 
other specified compahies and the tax was sdch & hampered the 
Dominion for exercising its powers nhder S* 91, British North AnderiCai 

Act. rm 1930 p,a ss at m. 
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Tlie coxopeteneT of the ProTineial Legisiatiires? to levy a tax on 
Lrit-unuxs uiider this head was biought to the forefront by the Provincial 
Lc'gisiiiture of the United Provinces passing the United Piovinees Em- 
pluvnient Tax Bill, 1930. Representations were imixle by the Uppev India 
i i '.‘Oil her of Coinnierce, the Bengal Ciianiber of Commerce, and the Asso- 
ciatcxi Chambers of Gommeree to the AHeeroy and the CTcn-ernor-Geiieral 
India, against the enactment l>eing pas5.Hi‘d Into i:iu un t!.*' gromni thfit 
It. wa^ not the intention of the Joint Committee on Indian (,'oiisti.tiitional 
heforin to X-^baee it within the eompeteiiee of a P:ovineial Legi.slature 
to jfnpose a taxation measure which in any way clexjenued in its appli- 
cation on the income or emoluments of the subjects and that the matter 
siemhl be referred by His Excellency to the Federal Court under the 
P‘>we;s conferred on him by S. 213 of the Government of India Act, 
ano for steps being taken for the ainenidment of ihe Government 
of India, Act. It tvss also presserl upon TIis Excidiency^s attention 
that tiie determination of the question would throw light, on the validity 
itf the Bengal Finance Bill, 1939, which imposed an annual ungraded 
tax of its. 30 on every person assessed to income-tax under the Indian 
Ineome-tax Act, 1922 in the preceding .tinaiirial year in ruspiect of 
earnings of any profession, trade, callings or employment pursued 
wholly within the province either })y himself or his representative or 
agent. As opposed tx> the fiat rate levied in Bengal, the United Pro- 
vinces Kmxdoyments Tax Bill imposed a graduated tax which in essence 
did not differ from income-tax. 

To res^olve this diffieultj and dispute legislation w'as introduced in 
the British Parliament amending ' tlie Government of India Act whereby 
a Emit Is placed on the amount which might be levied on any individual 
111 any one year under the heading of tax upon tmdes, professions, call' 
lug ur employment (In the Act it is pmt at Rs. ;j 0 exrcpt in the case of 
prcninces or local bodies in which the tax was being levied at higher 
Tates prior to 31st Alardi, 1039) ;md the character of lln* tax is rcHtrict- 
ed i,-« timt <»f m impost whUh it nrighutily jxiMsessul an. I fivcm which 
it was never intended tliat it should depart. It way pulntcd out by 
Lore Zetland in the course of the passage of the Bil! that a distinction 
was always intended to be drawn between taxes cm Income on one hand 
and taxcfs on pndlesGous. traders calling.'? and employinents rm the other, 
^Taxes on inetune other than agricultural income wei't- ti source 

of revenue, whe'reas taxes on professions, trades, saalliiigs auti empleymeut&' 
wmc u p’rovinclal s-oiiree c»f revenue. It wiis never hitended that taxes 
under tlmse provincial heads sjhomld be so hu posed as to eon.stit.ute an 

hneomcdax and so trespass on the -central field of reveime’ ‘The 

Kiaia purpose in vmw when these headings were imduclcvi in the Provincial 
List was to keep alive a right which Provincial Gove'iimcmts had exer- 
ei&ecl in the past empowering local authorities such as Ahsnlcipalitit^s «ind 
Blstrlct Boards' to levy, rates for local purposes which were commonly 
describee! - as taxc^ on professions, circumstances and |>roperty. It was 
of courie chaiacteristie of these taxes that their incidence upon the 
individual taxpayer was a: wary small one. Experience had shown however 
it was p'Os^ie to levy ' taxes under these heads which in fact were 
lotting ^ lees than m Meoine-tsa; in. disguifiOj for some little time ago, the 
of the United ' Provinces ' enacted, a . taxing' Bill ■ under the 
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Leading ^Employment-tax’ which was in fact nothing mo:.e than an 
income-tax. It would be imposed on the incomes concerned of all those 
who derived their income from employment as a substantial graduated 
tax which iii respect of a large part of the incomes concerned would 
have amounted to as iiiueh as ten per cent’, 

Eor the provisions of Imlia and Burma (Mi&cellataeous. Amendment) 
Act ]94d see notes to Item 54 of the Federal List. In view uf the 
amendment-. tJie V, P. Employment Tax Bill was not assent<;d to by the 
Governor -General and v;as prevented from becoming law. 


47. Taxes on animals and boats. 


48, Taxes on tlie sale of goods and on advertisements 


^48-A. Taxes on reliieies suitable for use on roads, 
whether meehaniealiy propelled or not, ineinding tram cars. 

Taxes on the consumption or sale of electricity, 
subject, howevee, to the provisions of section on hundred and 
fifty-four A of this Act. 


NOTES. 


A GSale& Tax’ comprehends much more than Hax on the sale of 
goods’ and is different rii several respects from a Huru over tax’. Vide 
In re Afo^or Spirit Act, 1939 F.C. 1. It ■would be an undue straining of 
language to state that it can mean only a 'turn over’ tax and no more. 
In a cuniict between the Tfnit(?d Provinces and Government of In-iia as 
regards the exclusive right of the Govcruinent of India to levy taxes no 
the sale of goods, it was held by the Federal Court in the above ease that 
the Ceiitial Legislature hmi the power to impose duties on excisable arti- 
cles before they I>ecaine parr of the general stock of the* province, {.c,, at 
the stage of manufacture or production and the Provincial Legislature 
had exclusive pow’er to tax sales thereafter. Vi'de observations of 
Gwyer, (.1 J., in 1939 F. C. 1 at p. 11. The Central Provinces and 
Berar Sales of Motiir Sprit and Jjubrieante Taxation Act, 1938, seek- 
ing to le\y a tax on the retail sales of Motor Spirits and Lubricants 
was held to be infra vires of the Provincial Legislature of Central 
Provinces and Berar, 

' Beetion tn in para. ■ 4S‘-'B above inserted by the 

Amending Act of 1940 runs thus: 

154'A. Save in so far as any Federal Law may otherwise pro- 
vide,, no provincial law* or law* of a Federated 
“Exemptions from State shall impose, or authorise the 
taxes on eleetriclty. tion of, a tax on the consumption or sale of 
electrleity '(whether produced by a Government 
or other persons) which is— 


^Inserted by India and Burma (Miscellaneous , 'Amendments)’ Act 
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(a) eon&nmed by tbe Fedenil GoTernnieiit, or sold to tbe Federal 
Irovernment for coBSiiaiption by that Government; or 

(b) eonsimied in the construction, maintenance or operation of 

a Federal Railway by the Federal Railway Authority or a railway 
ciunpany operating that Railway, or sold to that Authority or any such 
railway consumption in the construction, maintenance 

operation of a Federal Railway; 

and any such law imposing, or aiitlioAsing the iniposition of, a tax un 
the sale of electricity &hall secure that tlie price of electricity sold to 
the Federal Government for consumption by that Government, or to 
the FedeJal Railway Authority or any such railway company as afore- 
said for eonsnmption in the construction, jnamtenance or operation of 
a Federal Railway, shall be less hv the aiuouiit of the tax than the 
price charge.! to other i*onsumers id' a substantial quantity of 
elect I’icity 

49. Cesses on the entry of goods into a local area for 
consumption, nse or sale tlierein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and ganibling. 

51. The rates of stamp duty in respect of documents 
other than tliose speended in the provisions of List I with 
regard to rates of stamp duty. 

52. Dues on passengers and goods carried on inland 
waterways. 

53. Tolls. 

54. Pees in, respect of any of the matters in this list, but 
not including fees taken in any Court. 


LIST 111. ' 

^ OONOTOBEKT LEOISLAriVE Lisr. 
iHTEOntrCTOBY. 

. ... Thera is, however, another List (Appendix YI, List III)^ 

, in which are set out a number of sub- 

“ jecte with respect to it is pro- 

. posed that the Central Legislature shall 

i, 'hate a power of legislating concurrently with the Provincial 
, hegwlatures, with appropriate provision for resolving a possi- 
We conffiot of laws. Experience has shown, both in India 
i;,^d eisewhera, that ftere .are certain matters which cannot be 

■ »d ex^nsivesly.'-elthef >‘ 40 .^ 4 ." Central or to, a ^Provincial 
!ltnre^.;and;'£oi^;‘wMd^-'tih^h it is often desirable that 
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provincial legislation should make provision, it is equally 
necessary that the Central Legislature should also have a 
legislative jurisdiction, to enable it in some cases to secure uni- 
formity in the main principles of law throughout the, country, 
in others to guide and encourage provincial efforts, and in others 
again to provide remedies for mischiefs arising in the provin- 
cial sphere but extending or liable to extend beyond the 
boundaidas of a single province. Instances of the first are 
provided by the subject-matter of the great Indian Codes of 
the second by such matters as labour legislation, and of the 
third by legislation for the prevention and control of epidemic 
disease. It would in our view be disastrous if the uniformity 
of law which the Indian Codes provide were destroyed or 
whittled away by the unco-ordinated action of Provincial 
Legislatures. On the other hand, local conditions necessarily 
vary from province to province, and Provincial Legislatures 
ought to have the power of adapting general legislation of 
this kind to meet the particular circumstances of a province 
{Tide Para. 51 of the Joint Parliamentary" Committee.). 

turn now to the problems presented by the Concur- 
rent List. We have already ex^plain- 
J. P. C. on the ed our reasons for accepting the princi- 
Problema of the Con- p]^ ^ Concurrent List, but the precise 

eprrent List. definition of the powers to be eonferreci 

upon the centre in relation to the matters contained in it pre- 
sents a difficult problem. In the first place, it appears to us 
that, while it is necessary for the centre to possess in respect 
of the subjects included in the list a power of co-ordinating 
or unifying regulation, the subjects themselves are essentially 
provincial in character and will be administered by the pro- 
vitices and mainly in a< 2 cordance with p.rovineial policy; that 
|s to say, ^ closer afiinity to those included in List 

IT, than .to the exclusively federal subjects. At the same time, 
it is axiomatic that, if the concurrent legislative power of the 
centre is to be effective in such dreumstances, the normal rule 
must be that, in case of conflict between a central and a pro- 
vliiciii Act in the concurrent field,’ the former must prevail. 
But aa un^uiidMed provision to that effect would enable an 
active centre to oust provincial Jurisdiction entirely from the 
concurrepi fie|4 Wuld thus om of the main piir- 

iof fthe We have akeady expressed *bur approval 

of the .device sadoi^ed wx the WliM© Paper for the purpose of 
Meeting this difficulty, under which, Ihe Governor-General, 
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acting in his discretion, is made the arbiter between conflict- 
ing claims of centre and provinces. This in effect preserves, 
in the limited sphere of the concnrrent field, the existing 
legislative relation between centre and provinces which excit- 
ed the admiration of the Statutory Commission; and we think 
that it would be a mistake to attempt to limit the powers ot 
the Central Legislature in this field by any statutory deiim- 
tion of the purpose for which, or the conditions subaect to 
which, they are to be used.” (Vide Para. 233, J.P.C. Report.) 

As regards conflict between central and pKtvincial legis- 
lation on subjects included in this list the Joint Committee 
report thus: 

‘•The White Paper proposes that, where there is conflict 
between tlic central and provincial legislation with respect to 
a suliject comprised in List HI, the central legi.slation shal 
prevail, unless the provincial legislation is reserved tor and 
receives the assent of the Governor-General. This appears 
to us an appropriate method for effecting a reconciliation be- 
tween the two points of view, and it has the further meiit o- 
avoidiiig the legal difficulties which any attempt further to 
refine the definitions in List III for the purposes ot distribut- 
iiv the legislative power between the Central and Provincial 
LtHdshitnres would of necessity create. We. theretore, 
approve the principle of the Concurrent List.’ _ [Tide 
Report of the Joint Committee, on Indian Constitutional 
Reform, Para. 53.) 

Past I. 

1. Criminal law, including all matters included in the 
Indian Penal Code at the date of the passing of this Act, but 
excluding offences against laws with respect to any of the 
matters specified in List I or List II and excluding the use of 
His Majesty’s naval, military and air forces in aid ot the 
dvil power. 




NOTES. 


. CSriminal law in its entire range excepting only off ernes against 
laws with respect to matters in tie exclusively Eederal List and th<^ 
in, the exclusively provincial List is indnded in the Concurrent List. It 
WM a eeutri subject undea: the Devolution Buies of 1920 prior to the 
WtemeAt ofAndfe. Act, 1935 being Item No. 30 under Pf* I of 

'’the OwvttaKnwft of India Act, ;19S6 al8p the Eede«rf 

d^ature .eoilShWfS; to - l^islate in regard to ^the ' saaso; 

i regard to fire i same' hut subject ' te -the' 
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disaMIitj of repugnaney under S. 107 (1) of the Act under conditions 
specified therein. The Provincial Legislatures do not possess under 
the Act •wider powers than they had under the Devolution Rules of 1920 
(wde List 2 of Schedule 7, Items 1 and 2), It was. held accordingly in 
United Prov'hiees v. Governor-Geneml, 1939 P.G. 58, that it would he 
competent for the Central (or Federal) Legislature after the 
Constitution Act of 1935 to enact a provision like S. 106 
of the Caiitonraents Act as it ■was competent for it to do so under the de- 
volution Rules of 1920 under the Governme-iit of India Act, 

-1910. Ji! the i'anfidinii Coiitstitutiou ail criminai 'Jaw in tiio- 
widest an<l the fullest sense is leserved to the Dominion excepting that 
part of it whieii is necessary for the purpose of enforcing whether by 
!ine, penalty or imprisonment any of the laws validly made under the 
10 clauses under which laws are to he matle by the Provincial Govern- 
ment. Per Lord Herschell in Att. -General for Ontario v. A,-G, for 
Cuitada^ (1890) A. C. 34S:=:65 L.J. P. C. 26 referred to with approval 
in 1939 P. C. 58. It inciiides the power to legislate for 'the destina- 
tion of fines’ for any criminal offences with respect to which it was 
competent for a legislature to legislate. Yide Toronto City Corporation 
V. The King, (1932) A. C. 98=101 L.J.P.C. 33=146 L. T. 74 also 
referrc.'l to in 1939 F.C. 58. ITmier S. 91 of the British ISTorth America 
Act also the exclusive legislative authority of the Dominion Padiament 

was d<M;dared to oxt-t^nd to 'Criminal law except the constitution of 

Courts of criminal jurisdiction but including procedure in criminal 
matters?'’ and nufier S. 92 the Provincial Legislatures are given powers 
to make laws for 'the administration of justice in the provinces includ- 
ing the con.stitution, maiiitenanee and organization of Provincial 

Courts ^ The Judicial Committee held in the above said decision that 
the Dominh»H Parliament was competent to direct the manner in which 
fines levied for infraction of the criminal law should be appropriated. 
Their Lordships explained the position thus in 1932 A.C. 98 at p. 104: 
"Plainly and indeed admittedly this confers on the Dominion 

Parliament the exclusive right by legislation to create and define crimes 
and to iiiipose iKumlties f<.»r their commission. In their Lorfehips’ 
opinion it no less empowers the Dominion Legislature to direct how 
pmialties for the infraction of the criminal law shall be applied. It 
him always l>een regaided as within the scope of criminal legislation for 
the disposal of penalties infiicted as innumerable instances show, and 
th(‘ po'wer to do so is if not essential, at least incidental, to the power 
to legislate on criminal matters, for, it may well go to the efficacy of 
such legislation. If the power to direct the manner of applica- 
tion of penalties were to be dissociated from the power to create such 
penalties and •were to be lodged in another authority, it 'is easy to see 
how penal legislation might be seriously affected if not stultified’. 

In the United Frovinees v, Go^erndr-General, 3.9S9 F. C. 58, it was- 
accorlingly held tJiat any legislation passed by the Indian Legislature' 
as legards courts of criminal jurisdiction in "a province including those 
in cantonments would ’ prevail over legislation in 'the provinces under 
the head of 'admlusstrition of Jnstice* and that 8. 106 of the Canton- 
ments Act, 1924, passed 'by the Central Legislature for the disposal of 
fines In cantonment areas in the Dnlted Provinces mms intra vkee of the- 
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powers of the Central Legislature. In tlie al> 0 ¥© case tlie Federal 
Court took into eonsrideration the Government of India (Adaptation of 
Indian Laws) Ordei'j 19B7 and the India and Burma (’Transitory Pro- 
visions) Order, 1937 in arriving at a eonelnsion as regards the position 
of affairs after the eommencement of Part III of the Goveinment of 
India Act on 1 — i — 1937. The former passed under S* 293 of the 
Constitution Act omitted the whole of para, (c) of B. 106, relating to 
the fines of the Cantonment Fund. His Lordship the Chief J ustice of 
the Federal Cou;t of India assumed, 'without asserting that the Adapta- 
tion was made perhaps in the view that after 1 — 4~-1937 it was con- 
sidered that all dues imposed for breaches of the criminal iaw' must be 
credited towards the provincial revenues. The view might or might 
not be a correct interpretation but the Adaptation order itself was 
legal and could not be challenged but according to that order the pro- 
vision of S. 106 of the Cantonment Act, 1924, would be inoperative on 
and from 1 — 4 — 1937. But the latter order above referred to made 
some didfferenee in the consideration of the matter. The said order 
passed under S. 310 (1) of the Constitution Act was mainiy designed 
to obviate unforeseen difSeulties in the tsansition from a Cnitary to a 
Federal type of Government. According to that order notwithstanding 
anything contained in the Constitution Act or in any order in 
Council made thereunder but subject to any provision to the contrary 
■w'hich might be made by an Act of the Indian, the Federal or the Pro- 
vincial Legislature passed in exercise of the powers conferred on them 
by the Act any tax, dne or penalty recpiired by or under the law in 
force immediately before the commencement of Part ITT of the 
Constitution Act, to be credited to any Local Fund or other Fund should 
during the next two hnancial years next following I — 4 — 1937 continue 
to he so credited and should not during these two years be deemed to 
be part of the revenue of the province. The statm qm was preserved 
for two yearft in tlie absence of legislation to the contrary. {Bm 
obBervations of the Chief Justice at p. 64 in the United v. 

1939 F, 0. 58.) Th© effect of the Transitory Provt- 

sions Order is the postponement for two years of the coming Into effect 
of the Adaptation Order as regards S. 106 of the C'hntouuHvntv .Act of 
1924, i.e., -tall 1 — 4 — 1939. After that date, however, the provisions of 
S. 306 would cease to have effect on account of the Adaptation order 
and the fines would have to be credited in the provinces. It would thiiB 

be seen that even without the 'Transitory Provisions' Order the statiiii 

quo was confirmed by the Constitution Act until the Central Legislature 
and no other Legislature altered it. But it was leally 

the Adaptation Order that changed the ^tatm quo m 

the assumption (light or wrong), it is submitted wrongly, that 
after the Ctonislltiilion Act al fines in cantonment areas should be 
credited % .profineea, As the Adaptation Order is not open 

to chaUei|^,,,’|jl| altfrad hj l^slatlon such fine© would have to be 
dited to -niter |r--4r-1939. Th© prerogative fight to fine« 

extends fin» P iulfllt net he appropriated by the Dominion 

axolpjive right to on watt#» 

relating tn erindwH law.- a fit at lOS. 
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2. Criminal Procedure, including all matters included iu 
the Code of Criminal Procedure at the date of the passing of 

"■.■■this' ■■Act.. ■■■ ■ 

3. Remoyal of prisoners and accused persons from one 
unit to another unit. 

4. Civil Procedure, including the law of Limitation and 
all matters included in the Code of Civil Procedure at the date 
of the passing of this Act; the recovery in a Governor’s Pro- 
vince or a Chief Commissioner’s Province of claims in respect 
of taxes and other public demands, including arrears of land 
revenue and sums recoverable as such, arising outside that 
Province. 

5. Evidence and oaths; recognition of laws, public acts 
and records and judicial proceedings. 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agri- 
cultural land. 

NOTES. 

These subjects are placed on the Concurrent List as a reasonable 
degree of uniformity and certainty is necessary throughout India in 
matters relating to thorn and both the Federal and Proylncial Legisla- 
tures ought to haye jurisdiction to legislate upon them. Under this 
head however the Federal Legislature haa no jurisdiction to legislate 
in regard to agricultural land, U/, B. 21 of the Pro- 
vincial Legislative List whj.ch deals mth ^transfer, alienation 
and devolution of agricultural land^ The exclusive jurisdiction con- 
ferred OB the Provincial Legislatures to legislate on matters of devolu- 
tion of agricultural land is likely to lead to conflicts , between the 
Federal Law and the Provincial Law in regard to an important branch 
of law on which uniformity is necessary. Law relating to property and 
Hueeession should as far as possible be uniform throughout India and 
these should be placed in tlie Federal or the Concurrent Lists for effect- 
ing such uniformity. (Fide observations of Sri 8. Srinivasa Iyengar 
In his preface to Mayne’s Treatise on Hindu Law and Usage, lOtb 
Edn.) 

8. Transfer of property other than agricultural land; 
■registration of deeds and doenments. 

0. Trusts and' Tnistees. 

10« Oontraets, including partnership, agpacy^- eoutraets 
’of carriage, and other, special forms, :Of contract,, bnfc. pot 
eluding contracts relating to agrietiltiira! land. , , , , 

7S 
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NOTES. 


Indebtedness of an agricult.nrist eomea under the head of contr^t 
and the Provincial Legislatnres can legislate upon to sAject 
as the Federal Legislature. Under 8. 107 (2) of the Government of 
India Aet a Provincial Law relating to contracts pievails over the 
Federal Law or the esasting Indian Law if the Provincial 
reserved for the consideration of the Governor-General or th. g . 
tion of His Majesty’s pleasure and has received such ““J“- 

Federal Legislature enacts further legislation “ 

matter. The validity of the Madras Agriculturists Eelict Act tii <* 
1938) was supported on this ground in Ma<la Saga.atlinaui v. Iav,-a,u 
S^sliayya, (1939) 1 M.L. J. 272 at 299 (F.B.). 

11. Arbitration. 

12. Banliruptey and insolvency; administrators-general 
and ofSeial trustees. 

13 Stamp duties otiber than duties or fees collected by 
means of Judicial stamps, but not including rates of stamp 
duly. 

14. Actionable wrongs, save in so far as included in 
laws with respect to any of the matters specified in List I or 
List II. 

15. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this hst. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

« 18. Lunacy and mental deficiency, including places for 

the reception or treatment of lunatics and mental deficients. 

IS. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the 
mat ters in this Part of this Last. 

^ M. ia respeet of any of the mattew in this Part of 

but '-tees 1»kea in laay Court. 
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Part II. 

■ , - '56. -'Factories. . 

27. Welfare of labour; conditions of labour; provident 
funds; employers’ liability and workmen’s compensation; 
bealth insuraneej including invalidity pensions; old age 

pensions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour disputes. 

30. Tbe prevention of the extension from one unit to 
another of infectious or contagious diseases or pests affecting 
men, animals or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as | 

regards taechanieally propelled vessels, and the rule of the | 

road on such waterways ; carriage of passengers and goods on I 

inland waterways. 

33. The sanctioning of cinematograph films for exhibi- 
tion. ; 

34. Persons subjected to preventive detention under 
Federal authority. 

35. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List, 

36. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 


APPENDIX K. 

THE GOVERNMENT OP INDIA (ADAPTATION OP AOTS 
OP PARLIAMENT) ORDER, 1937. 

At the Coubt at Buckingham PAiiACE. 

2"ke 18th day of March, 1937. 

Present : 

The King’s most Excellent Majesty in Council. 

Whereas by sub-S. (5) of section thi'ee hundred and eleven 
of the Government of India Act, 1935 hereafter in the I’ecitals 
to this Order referred to as “the Act^') it is provided that any Act 
of Parliament containing references to India or any part thereof, 
to countries other than or situate outside India or other than or 
situate outside British India, to His Majesty's dominions, to a 
British possession, to the Secretary of State in Council, to the 
Governor-General in Council, to a Governor in Council or to 
Legislatures, courts or authorities in, or to matters relating to the 
Government or administration of, India or British India, shall 
have effect subject to such adaptations and modifications as His 
Majesty in Council may direct, being adaptations and modifi- 
cations which appear to His Majesty in Council to be necessary 
oT expedient in consequence of the provisions of the Act or of the 
Government of Burma Act, 1935 : 

; And whereas by sub-S. (2) of section one hundred and 
seventy-eight of the Act it is provided that all enaetnients 
relating to any such loans, guarantees and other financial obli- 
gations of the Secretary of State in Council as are referred to in 
Kub-S. (1) of that section .shall in relation to those loans, guaran- 
tees and obligations continue to have effect with certain substi- 
tutions and with such other modifications and such adaptations 
as His Majesty in Council may deem nece^ary : 

And whereas under section three hundred and twenty of 
the Act His Majesty by Order in Conncil has appointed the first 
day of April, nineteen hundred and thirty-seven, as the date on 
which the provfeions of the Act, other than the provisions of 
. Part 11 theieot, are, subject to any exceptions mentioned in the 
Order, to come into force ; 

■■■ - 
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And whereas a draft of this Order has been laid before 
Parliament in aecordaiiee with the provisions of sub-S, (1) of 
section three hundred and nine of the Act and an address has 
been presented to His Majesty by both Houses of Parliament 
praying that an Order may be made in the terms of this Order : 

Now, THjiiREFORE, His Majesty, in the exercise of the 
said powers and of all other powers enabling him in that behalf, 
is pleased, by and with the advice of His Privy Council, to order, 
and it is hereby ordered, as follows ; — 

1. This Order may be cited as '‘The Government of India. 
(Ad.vptation of Acts of Parlia]ment) Order"', 1937, and shall 
come into operation on the first day of April, nineteen hundred 
and thirty-seven. 

2. The Acts of Parliament referred to in the Schedule to 
this Order shall have effect subject to the adaptations mid modifi- 
cations specified in the said Schedule. 

3. In any Act of Parliament passed before the commence- 
ment of this Order and not referred to in the Schedule thereto 
references to the revenues of India shall be construed, in relation 
to tile period after the establishment of the Federation of India, 
as references to the revenues of the Federation and, in relation 
to the period between the commencement of Part III of the 
Government of India Act, 1935, and the establishment of the 
Federation, as references to the revenues of the Governor-General 
in Goiineii 

4. The provisions of this Order which adapt or modify any 
Act by transferring functions to another authority shall not 
render invalid any order, bye-law, rale, or regulation duly made, 
or anything duly done, before the commencement of this Order 
and any such order, bye-law, rule, regulation or thing may be 
revoked, varied or undone in like manner, to the like extent and in 
the like cireiimstanees as orders, bye-laws, rales, regulations or 
things made or done by the authority to which the functions are 
transferred. 

5. Nothing in the Aden Colony Order, 1936, shall be con- 
strued as requiring that references in Acts of Parliament to India 
or British India shall continue to be 'construed^ including 
reference to Aden. 


If. F. A, Bmhey, 
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THE SCHEDULE. 

, . Part 1. . ' ■ 

The Interpretation Act^ 1889. 

(52 & 53 Viet. c. 63.) 

In section eighteen, the definitions of “British India" a^<i 
shall be omitted; and in the definition of “Qoveraori’ ,, „ 

shall be omitted and after the words “any other British possession 
ahgii be inserted the words “outside British India.” 

After section eighteen there shall be inserted the following sec'.ion: 

“18-A.— (1) In this Act and in every other 
Special definitions whether passed before or after the corn- 

relating to India. nienceiiient of this Act, — 

(i) the expression “British possession", when used in relation to 
British territories in India, shall, unless the contrary intention aroears, _me^ 
irlSh India as a whole, and references, in whatever words to t^itories of 
the Crown abroad shall as respects India be construed accordingly, 

(ii) the expression “Governor” shall, when used in relation to British 
India as a whole or to India as a whole, mean the Governor-General; ^ 

(iii) the expression “Governor-General” shall, when used in relation 
to British India or to India — 

(d) in relation to the period between the commencement pf I art lli 
of the Government of India Act. I!)33. and the establishment of the fede- 
ration of India, mean the Governor-General m Council ; 

(b) in relation to any period after the commencement of the smd 
Part 111, be construed as including a reference to the Governor of a 
£ India acting within the scope of any authority given to him under Part \ 1 

of the said Act ; 

(iv) the expression “Indian legislature” and, when used in relation to 
British India or to India, the expression “legislature" shall mean the autha 

' rity, other than the Imperial Parliament, eompetent to make laws for British 

ladia, or for the relevant part of British Indiii, 

(2) This section applies for the interpretation of the Uovernment of 

India (Adaptation of Acts of ParUamont) 

anolY for the interpretation of the Government of Imha Act, 1 J3y, or tn - 

GoTCrnment of Burma Act, 1935, nor, save as aforesaid, for the >n‘^e- 
tatioE of any Order in Council made under eitlier of those Acts, notwith 

Standing that that Order may provide generally that this Act sliall apply 
for the interpretation thereof as it applh« for the interpretation of an Act 
of Farliament. 

■-PABT 11 . 

General enmtments. 

The Criminal Law (India) 1828. 

(0 Geo. 4, e. 74.) 

In sectiOBS one, seven and eight, references (in whatever words) to 

, the British territorial under the Government of the Bast India Company stoll 
construed as tdtmmm to British India# British Burma# Aam mm the 

Btraitii Settlements* "yi; ^ • '' ' 
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The Slave Trade Act, 1843. 

(6 & 7 Viet. e. 98.) 

At the end of section four there shall be inserted the following 
sub-section: — 

*^(2) In the case of British India, any such wiit as aforesaid may be 
■addressed to the chief justice, or other chief judge, of any court which is a 
High Court for the ];)urposes of the Government of India Act, 1935.^^ 

The Chinese Tassengers Act, 1855. 

(18 & 19 Viet. c. 104.) 

In section one, the words ‘‘not being under the Government of the 
East India Company' ^ and in sections eight and ten the words ‘'^or in the 
territories of the East India Company’’, shall foe omitted. 

The Evidence by Covnmission Act, 1859. 

(22 Viet. c. 20.) 

At the end of section five there shall be inserted the following sub- 
section:—,, 

^^(2) For the purposes of this Act the expression ^Supreme Court’ 
means, as respects India, a court which is a High Court for the purposes of 
the Government of India Act, 1935, and, as respects Burma, the High Court 
at Eangoori.” 

The Indian Securities Act, 1860. 

(23 & 24 Viet. c. 5.) 

In section one for the words ‘hy the Secretary of State in Council” 
there shall be substituted the words “by the Governor-General”. 

The Adiniraliy Jurisdiction {hidia) Act, 1860. 

(23 & 24 Viet. c. as.) 

For section one there shall be substituted the following section: — 


Application of prin- 
cipal Act to British 
India and British 
Burma* 


The Admiralty Offences (Colonial) Act, 
1849, shall apply to British India and British 
Burma as it applies to colonies.” 


The Colonial Laws Validity Act, 1865* 

(28 & 29 Viet. c. 63.) 

In section one, for the wmrds “and such territories as may for the time 
being be vested in Her Majesty under or by virtue of any Act of Parliament 
for the Government of India” there shall be substituted the words “British. 

India and British Burma”. 


The Documentary Evidence Act, 1868. 


(31 & 32 Viet. c. 37.) 


In section five, in the definition of “British colony and possession” 
the words from “and such” to “India” shall be omitted, and at the end of the 
seer ion there shall be inserted the lolowing sub-seetio.n : — 

“(2) For the purposes of this Act, British India as*a whole and also 
each Governor’s Province and Chief 'Commissioner’s Province thereof shall 
be regarded, as separate British possessions.” , 
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The Colomal Frismiers Memoval Jet, 1869. 

(32 & 33 Viet. e. 10.) 

In section two, for the words '^such territories as may for the time 
being* be vested in Her Majesty by virtue of any Act of Parliament for the 
Government of India'’ there shall be. substituted the words "British India 
or British Burma," 

The Tlxtradition Act^ 1870. 

(33 & 34 Viet. c. 52.) 

In section twentyAIiree, after the words "'of India" there shall be 
inserted the words "or, as the case many be, of the Governor of Burma" ; the 
words "in Councils shall be omitted and after the words "British India" 
there shall be inserted the w'ords "or with Burma." 

In section twenty-six, in the detinitioii of "Go%*ernor" the words "and 
includes th<=‘ Governor of any part of India" shall be omitted. 

The Foreign Enlistment Act ^ 1870. 

(33 & 34 Atict. e, 90.) 

In section thirty, in the definition of "The Goverjujr" the words "or 
the (rOYeriior of any presidency^'' shall be oinittcMi, and for the words "and 
where a British possession consists," there siiali be substituted the words 
"and as respects a British po.ssessioii wliich consists." 

The Slave Trade Act, 1S73. 

(36 ^ m AacU cv SS.) ,,, 

In section two, at tim end of the definition "Oovenioi ’- there shall 
be inserted the following words: — 

"Provided that as respects British India it means the Governor- 
General." 

Thr Courts (CoJo/iiuI) Jurisdiction Act, 1874, 

(37 & 3S Viet, c, 27.) 

In section two, for the words from "or tht* Chaniicd Mauds" to "India 
and" there shall be substituted the words "the Channel Islands, .British India 
01 ?' British Burma, but shall include", and at the end of that section there 
shail be inserted the following sectiou : — 

This Act applies in relation to each 
Governor's ■. Province, .and Chief CoiiiiaissiiHier's 
Province -of British India and to British Burma 
as it.. applies in rektlo.a to a colony." 


Application of Act 
to British India and 
British Burma. 


The Slave Trade Act, 1876. 

(39 ^ 40 ¥ict e. 46.) 

^In section two, for the words "If the 0overnor-Generai of India in 
Council shall at a meeting for maldag laws and regulations amend" there 
shall be substituted the words, "If the legislature of India shall amend"; 
and for the words "the Secretary of State for India” thme shal he substi- 
tuted the words "the Secretary of State." 

In section three, for the words "S. 330 of Act 10 of 1872 passed by 
the Govemor-Geiijral of India m Cornea and" there shall be substituted 
% words "Chapter XX* of the Indian Aet V of, 1898"; for m words 
Goytaor-Geneml of India in Coun<^. or any Indian. thiire ffbf'P 
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be substituted the words ^Hlis Majesty Bepresentative for the exercise of 
the functions of the Crown in its relations with Indian States or of the 
Governor-GeneraP^; and for the words ^^Her Majesty’s Indian dominions” 
there shall be substituted the words ^^British India, British Burma or Aden.” 

After section three there shall be inserted the following sections: 

‘‘3-A. (1) The provisions of this Act 

shall apply to Burma subject to the modifications 
specified in this section, 

(2) In section one, for the words ‘*'of any Prince or State in India in 
alliance with Her Alajesty” there shall be substituted the words native of 
any part of Burma not forming part of British Burma”; and for the^ words 
‘‘British India” there shall be substituted the words ^^British Burma.” 

(3) In section two, for the words '^the Legislature of India” there 

shall be substituted the words Burma Legislature.” 


Application of Act 
to Burma. 


(4) In section three, for the words ^^every High Court in India” there 
siiall be substituted the words *'*the High Court at Rangoon” ; for the words 
“'And every High Court” there shall be substituted the words “And the High 
Court”; for the words from “'agent of” to the words “alliance with Her 
Majesty” there shall be substituted the words “agent of the Governor in the 
said parts”; and for the words “jurisdiction in India” there shall be 
substituted the words ^‘juTisdietion in Burma, ” 


(5) For any reference to the Indian Penal Code and for the reference 
to Chapter XL of the Code of Criminal Procedure there shall be substituted 
a reference to the Code or Chapter in question as adapted or modified under 
the Government of Burma Act, 1935, and in force as part of the law of 
Burma immediately after the commencement of that Act : 

Provided that, if the Code of Criminal Procedure is repealed and 
re-enacted in Burma, either with or without modifications, the reference to 
the said Chapter XL shall be construed as a reference to the corresponding 
provisions of the re-enacted Code as for the time being in force in Burma. 

. A . 3-B. (1) The provisions of this Act shall 

FP ^ ^ apply to Aden subject to the modifications speci- 

to Aden. section. 


(2) In section one, the w'ords “or of any Prince or State in India in 
ailianee with Her Majesty” shall be omitted and for the words “Britisli 
India” there shall be substituted the word “Aden.” 

(3) In section two, for the words “the Legislature of India” there 

shall be substituted the words “any authority competent to make laws for 
Aden” ; after the word “unless”, where it first occurs, there shall be inserted 
the words “(in the ease of a law not made by Order in Council)”, and for 
the words “amending Act” there shall be substituted the ivords “amending 
law.” . . . . . . . 

(4) In section tiiree, for the words “every High Court in India”, there 
shall be substituted the words “the Supreme Court of Aden” ; for the words 
“And every High Court” there shall be substituted the words “And the 
Supreme Court” ; for the w'ords from “agent of” to the words “alliance with 
Her Majesty” there shall be substituted the words “agent of the Governor 
in the said parts*’, and f&r the words jurisdiction m India’'’ there shall' bo' 
substituted the words “jurisdiction in or for Aden.” ♦ 

(5) Any reference to the Indian Penal Code shall be construed as a 
reference to that Code as in force in Aden immediately after the eommence- 
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shall, ia relation to a Chief Commissioner’s Province, be construed as a 
reference to the Governor- General or, as the case may be, to the Indian or 
Federal Legislature. 

14-B. In the application of this Act to 
Act British Burma references to the Governor in 
Council slxali be construed as references to the 
Governor.” ■ 

In section eighteen — 

(a) after the words ^hmless the context otherwise requires” there shall 
be inserted the words ^^and subject, as respects India, to the provisions of 
section fourteen A of this Act,” 

(h) in the definition of ^^British possession”, the words ‘^^and any part 
of India under a Governor or Lieutenant-Governor shall be deemed to be one 
British possession” shall be omitted ; 

(c) the definition of ^Hndia” shall be omitted; 

(d) in the definition of ‘‘legislature”, the words *‘And in every part of 
India means the Governor- General in Council” shall be omitted ; and 

(e) in the definition of ^^Governor”, the words ^^and includes the 
Governor-General of India and also the Governor and Lieutenant-Governor 
of any part of India” shall be omitted. 

The Evidence hy Commission Act, 1885. 

(48 & 49 Viet. c. 74.) 

In sections two and three, after the word ^Gndia” there shall be 
ins*n*ted the w’-ord ‘^^Burma.” 

The Colo7iial Courts of Admiralty Act, 1890. 

(53 & 54 Viet. c. 27.) 

At the end of section four there shall be inserted the following 
paragraph''.;' — '. ' ' 

‘■^This section shall not apply to Indian laws or Burma laws.” 

In proviso (d) to sub-B, (2) of sc^etion nine, for the words ^*or in any 
British possession” there shall be substituted the words In Burma or in 
any other British possession.” 

Tfw Foreign Jurisdiction Act, 1890. 

(53 Sc 54 Viet. c. 37.) 

At the end of section fifteen there shall be inserted the words ^^and 
natives of any part of Burma which is not part of British Burma.” 

The SugerannuoTion Act, 1892. 

(55 & 56 Vict...e.' 40.)- 

In sub-S. (3) of section one, after the words “revenue of India” there 
shall be inserted the words “or of Burma” and the words “in Council of 
India” shall be omitted. 

In paragraph (e) of section four, after the words “of India” there 
shall be inserted the words “or of Burma”, and at the end of the section 
there shall be inserted the following' sub'Se<»tion': — 

“(2) In this Act references to the revenue of India include references 
to the revenues of the Federation (and, before the eltablishment of the 
Federation, the revenues of the Governor-General in Council) and to the 
revenues of mr Province in India.” 


Application of 
to British Burma. 
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The Begimenfal Debts 1893. 

(56 & 57 Viet. c. 5.) 

Ill section sixteen, after the word there shall be inserted the- 

words Barmad’ 

In section twentj^-five, for the words if it were a eolony'’ there 

shall be substituted the words ^%iid to Burma as if they were colonies^'’' j and 

at the end of the section there shall be added the \^'ords ^‘or to any native of 
Burma within the meaning of Burma military law.” 

In section twenty-six, after the word “India’^ iwhere it first occurs 
diere shall be inserted the words *^or Burma^* ; after the words the Corn- 
man der-in-Ohief in India^’ there shall be inserted the words of the 

general officer commanding the forces in Burma^*; the w'ords of any 

provincial Commander-in-Chief in India” shall be omitted and for the w-ords 
“The Secretary to the Government of India in the Military Department” 
there shall be substituted the words ^"The Governor-General of India or, as 
the case may be, the Governor of Burma.''' 

In section twenty-seven, for the ivords ‘'‘^the Indian military and 
orphan funds, or either of them” there shall be substituted the words ^*any 
officially recognised pension or provident fund.” 

Section twenty-eight shall be omitted. 

In section twenty-nine, in the definition of ‘‘representation” after the 
word ‘’^Iiidia” in both jdaees where it occurs tliere shall be inserted the word 
^‘Burnui”, and in tlie definition of “official administrator” the words ^^presi- 
dency or” shall be omitted, and after the word “province” there shall be 
inserted the words “and in Burma the Administrator-General of Burma.” 

The Trustee Act, 1893. 

■..(56 & 57 Vieb.c. 53.) 

Until the Pariiaiiient of Northern Ireland makes other provision in 
that behalf, tills Act shall, in its application to Xorthern Ireland, have 
fffiect as if : — 

(a) at the end of paragraph (d) of section one there were insertal 
the words “or in any sterling loans raised by the Secretary of State on 
behalf of the Governor-General of India in Council under the provisions of 
Fart ’ XIII of the Government of India Act, 1935” ; and 

(b) at the end of the said section tha^e were inserted the words “(2) 
The dissolution of the Council of India shaE not remove from the operation 
of tliis section any securities which were within the operation thereof 
immediately before the dissolution of that CouncIL” 

^ The Merchant BMp^ng Ad, 1894. 

(57 & 58 Vkt. c. 60.) 

In section ninety‘-nine^ for the words “Indian Marine Serrlee^^, in 
both places where they occur, there shall be substituted the words 
Navy.” 

In section one hundred and twenty-five, in aub-S. (1), after the 
words “of Mia” there shaE be inserted the words “or Burma”, and after 
the words India” them shal be inserted the words “or British 

:]^rn^” in sub-B. for the words fmm “as the to 

the ^,,of the snb-seoticKa there fimS be Mi# 
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Governor-General of India or the Governor of Bhrma, according as the 
agreement is made in India or Burma, may direct^'; in snb-S. (3) the words 
*^in Council of India^^, wherever they occur, shall be omitted, and in 
sub-S. (4) after the word “India", wherever it occurs, there shall be inserted 
the words “or Burma." 

In section one hundred and eighty-five, the words “in Council of 
India wherever they occur, shall be omitted; in sub-S, (1), after the words 
“natives of India" there shall be inserted the words “or Burma"; in 
sub-S. (2), after the words “The part of India" there shall be inserted the 
words “or of Burma"; in sub-S. (3), the words “out of the revenues of 
India"' shall be omitted, and at the end of the sub-section there shall be 
inserted the words “but, so far as not recovered from the owner or master 
shall be a liability to be met out of the revenues of India or, as the case 
may be, of Burma", and in sub-S. (4) after the word “India" there shall 
be inserted the words “or Burma," 


In section two hundred and seventy, after the words “British India" 
there shall be inserted the words “British Burma." 

In sub-S. (2) of section three hundred and sixty-eight, for the words 
“Governor-General of India in Council" there shall be substituted the words 
^legislature of India." 

After section three hundred and sixty-eight there shall be inserted 
the following section : — 


“368- A. (1) The provisions of the past preceding section shall apply 
Power for relation to British Burma as they apply in 

f f "R ' ^ " f relation to British India with the substitution of 
R f TTT^^ ^ references to British Burma for references to 
^-PP J * British India or India and of a reference to 

Burma law for the reference to Indian law. 


(2) Any Act of the Indian I^egislature which, as adapted or modified 
under the Government of Burma Act, 1935, is in force immediately after the 
commencement of that Act as part of the law of Burma shall, for the 
purposes of this section, be deemed to be an Act of the Legislature of 

B'a.riim," . , , . " ' . 


The AppeVMe Jurisdiction Act, 1908. 

(S Edw. 7, e. 51.) 

In sub-S. (1) of section two, for the words “any High Conrt in 
British India" there shall be substituted the words “the Federal Court in 
India, a High Court in British India or the High Court at Eangoon", and for 
sub-S. (3) of that section there shall be substituted the following 

sub-seetion; — ^ 

“(3) In this section the expression ^High Court in British India’ 
rnmna a eonrt which is a High Court for the purposes of the Go%''emment 
el 'India Act, 1935, and, as. r«ipeet« any period 'before the commenceimeiit of 
Part III of that Act, a court which was, or was recognised by Order in 
CenacII beings 9. High Cbnit in British India for the purpose of this 
sec^fionu",, 

In th« Schedule, ‘after the words India" there shall be inserted 

the words “Britisli Burma." 
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The JPemions (Go'vcrmrs of Dominions, etc.) Act, 1911. 

(1 & 2 Geo. 5, c. 24.) 

In sub-S. (1) of section twe^e, after the words British India-'^ 
there shall be inserted the words “and of British Burma.” 

The British Nationality and Stattis of Aliens Act, 1914. 

(4 & 5 Geo. 5, e. 17.) 

In siib"B. (1) of section eight, after the words “British India'' there 
shall bo inserted the words “British Burma.” 

The Fnze Courts Act, 1915. 

(5 & 0 Geo. 5, c. 57.) 

In section foiir^ for the words ‘^as respects any prize court in India 
except on the application of the Governor-General of India in Council” there 
shall be substituted the words “as respects any prize court in India, except 
on th.e application of the Governor of the Brovinee in which tho court has 
its principal seat or, as respects any prize court in Burma, except on the 
application of the Govei’nor of Burma.” 

The Official Secrets Act, 1920. 

(10 & 11 Geo. 5, c. 75. ) 

In piuviso (a) to sub-8. (1) of section eleven, for the words “and 
India” there shall be substituted the words “India and Burma.” 

The Trusts (Scotland) Act, 1921. 

(11 12 Geo. 5, c. oS.j 

At the end of section ten there shall be inserted the following 
sub-section: — 

^^(2) .In this section the expression *the Indian Go%'ernment^ means 
the Secretary of State in Council of India, but the dissolution of the Council 
of India shall not remove from the operation of this section any stock, 
debentures, bonds or mortgages which were within the operation thereof 
immediately before the dissolution of that Goimcil.” 

‘ ■ , The Treaties of Wmhinyt&n Act, 1922. 

' (12 & 13 Geo. 5, c. 21.) 

. ■''' In sub-S, (1) of section 'five, after the word **India” there shall be 
inserted the word “Burma.” 

The Finance Act, 1923. 

(13 & 14 Geo. 5, e. 14.) 

In section nineteen, in sub-B. (2), after the words ^^British India^^ 
there shall be inserted the w^ords ^^or British Burma”, and in, sub-S. (4) for 
the.words “British India or for” there slmil be substituted the words 
Burma or.” 

The Trmtee Act, 1925. 

(15 & 16 Geo. 5, e. m) 

At the end of section one, there shall be, inserted the folowing 

sub-section : — 

“(3) The dissolution of the Council of India shall not remove from 
the operation of lihis section any debenture stoclc or other tt'Oei: whidfe was 
within the operation thereof immediately before ihe di^liiloa; of that 

GoinwH.” , 
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The Merchant Shipping {International Labour Conventions) Act, 1925. 

(15 & 16 Geo. 5, c. 42.) 

At tlie end of section jS.ve there shall be inserted the following snb” 
section ; — 

^^(2) Notwithstanding the separation of India and Burma this Act 
shall continue to ha^e effect as if Burma were still part of India.^^ 

Indian and Colonial Divorce Jurisdiction Act, 1926. 

(16 & 17 Geo. 5, c. 40.) 

Ill sub-B, (1) of section one, for the words High Court in India to 
^viLIell Part IX of the Goverimient of India Act applies^^ there shall be 
su]>stituted the words “a High Court in British India constituted by His 
Alajeaty by Letters Pateih”; and for the words ^^where a court in India” 
there sliall be substituted the words ^Vhere a court in British India,” 

In sub->S. (4j of section one, the words Council of India” shall be 
omitted. 

In sub-B. (5) of section one, for the words ^^and India” there shall be 
substituted the words ^Hndia and Burma.” 

At the end of section one, there shall be inserted the following 
sections : — 

— Pile pro%’isions of section one of 
this Act shall apply in relation to Burma as they 
apply in relation to India, subject to the follow- 
lowing modifications, that is to say— - 

(a) hi sub-S. (1) of the said section, for the words High Court in 
British India constituted by His Majesty by Letters Patent” there shall be 
substituted the words '^the High Court at Rangoon”, and for the w^ords 
‘•where a court in British India” there shall be substituted the words “where 
the court”; 

Cb) in the provisos to tlie said sub-section, for the words ^Liny such 
court”, wlierever those words occur, there shall be substituted the words “the 
court”; «and for the words such court shall” there shall be substituted 
the words “the court shall not”; 

(e) in sub-S. (3) of the said section, for the words “the High Court, 
in India by which the decree or order is made” there shall be substituted the 
words “the High Court at Rangoon” and for the words '6oy the High Court 
in India” there shall be substituted the words %y the High Court at 
Rangoon”; 

(d) in sub*S. (4) of the said s^tion, for the words “a High Court in 
India” there shall be substituted the words “the High Court at Rangoon” 
and in paragraph (g) for the words “each High Court” there shall be substi- 
tuted the words “the High Court”; 

(e) m sub-S. (5) of the said section, for the words “a High Court in 
India” there shall be substituted the words ^^he High Court at Itagoon” ; 

f. 

(f) save as aforesaid, for the word ^Hndia” wherever it occurs in the 
said section (except in the phrase ^Hndia and Burnm*^ there shall be substi- 
tuted the word “Burma.” 


Divorce Jurisdic- 
tion of High Court in 
Burma where parties 
are domiciled in Eng- 
land or Scotland. 
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— ( 1 ) proceedings commenced 

Saving for pending under tMs Act before the separation of Burma 

proceedings, roles, etc. from India may be continued, dele {mined nii'i 

appealed against in all respects im if Burma had 
continued to be part of India. 

(2) The rales made under sub-B. (4) of section one of this xVct 
which immediately before the separation of Burma from India were appli- 
cable to the High Court at Bangoon simli, until superseded by fresh rules?, 
continue to apply to that court, and nominations made and approved under 
Those rules shall continue to have effect 

In section two, for the words *^the foregoing provisions of this Act'" 
there shall be substituted the words '^'^the provisions of section one of 
this Act.^^ 

In section three, after the vrords "in there shall be inserted 

the words "(including Burma and Aden)^h 

Indian Church Act, 1927. 

(IT & 18 Geo. 5, e. 40.) 

In section one, in the dehnition of "chaplain''’ for the %Tards from 
"is appointed^^ to "a like ehaplainey"^ there shall be substiTuted the words*— 

^*(i) is a chaplain to whom the provisioiis of section two hundred runri 
sixty-nine of the Government of India Act, 1935, or the provisions of seefion 
one hundred and tweiity-two of the Government of Burma Act, 1935. 
apply j or 

(si) is in the permanent sendee of the Crmvn and has been or is accept- 
ed by the Becretary of State in Council of India, or by the Secretary of State, 
as holding for the purposes of this Act a chaplaincy In India, Burma or 
Aden.” 

At the end of the said section there shall fee Inserted the foilmTing 
words and sub-section : — 

' "Any reference in this Act to the re%'eiiue8 of the Fedemtion of India 
•shall, as respects the period before the establishment of rhe Federation, fee 
'‘Coastrued m a refearence to the »v»u« of the Governor-CTcneral In Coiiricil. 

'■ " ; ; Aay Reference in tins A«^;to,'or to any provisions of, an Indian Aft 
shhll be ebnstrued as a reference to that Act as for the time being In force 
in India, and, as reepeets any period after the separation of Bnma and Aden 
from India, as including reference to that Act or those provisions as for the 
time being! Sn fore© in Burma and as for the tome being in force in 
and, if any such Act or provisions hav% whether in India, Burma or Aden, 
been repealed and re-enacted either with or without modifications, any 
reference thereto in this Act shatt be construed m a reference to the re- 
enacted Act or provisions as in fores m the country in question 

(2) Nothing in the Govemmmt of India Act. 1935, shall fee eoastrueil 
as affecting the unity of the Indian Church as defined in this section or as 
f'Xcloding Buma or Aden from the operation of this Act.” 

In section three, after the words "church or burial ground” in the 
first two places where those wordte occur there shall b© inserted the words 
"in India, Burma of Ad«.^ 

In section four, in ittb-S. the woris' "in CoimcfF, in both |pltc€s 
where those words o«ur, Aall "cmiitted, and 
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consecrated or not^’ there shall be inserted the words ^^which are situate 
in India.*^ 

After the said sub-S. (1) there shall be inserted the foUowing sub- 
section : — 

‘‘(1-A) If such a certificate as aforesaid is sent to the Governor- 
General of India he shall also forward a certified copy thereof to the Governor 
of Burma who shall cause it to be published in the official Gazette of Burma 
and thereupon shall be at liberty to resume complete control of all or any 
Maintained Churches or burial grounds, whether consecrated or not, which 
are situate in Burma, and the Indian Church and the officials and members 
thereof i-espectively shall cease to have any rights therein.” 

In sub-B. (2), at the end of paragraph (i), there shall be inserted the 
words “■or, as the case may be, of the Government of Burma.” 

In sub-B. (3), for the words ^^the Governor-General of India in 
(touiieir’ there shall be substituted the words ^^Governor- General of India or, 
as the ease may be, the Governor of Burma”; and at the end of the sub- 
section there shall be inserted the following sub-section: — 

“(3- A) The provisions of sub-Ss. (1-A), (2) and (3) of this section 
shall apply in relation to Aden as they apply in relation to Burma, with the 
substitution of the word C\den'' for the word 'Burma’ wherever that word 

occurs,” 

In section five, for the words from "The Governor-General” to "Council 
of India” tlrere shall be substituted the words "The Governor-General of 
India as respects India, the Governor of Burma as respects Burma, and the 
'Governor of Aden as respects Aden, in each ease with the sanction of the 

Secretary of State.” 

In paragraph (ii) of the said section for the word "the revenues of 
India” there shall be substituted the words "the revenues of the Federation 
of India, the revenues of Burma or the revenues of Aden, as the case 
may he.” 

In paragraph {x) of the said section for the words "the Governor- 
General of India in Council” there shall be substituted the words "Governor- 
General of India, the Governor of Burma, or the Governor of Aden.” 

At rhe end of the said section there shall be inserted the following 

Bub-sectiiin : — 

"(2) Any rules made under this section which immediately before the 
aeparation of Burma and Aden from India were applicable to Burma or 
Aden shall, until superseded by other rules# continue to apply with any nwes- 
mry inodilieatiow to Burma or Aden, as the ease may be?’ 

In section eight, at the end of sub-S. (2), there shall be inserted the 
following sub-section : - 

"(2-A) Hotwitlistanding anything in section one of this Act, section 
ninety-two of the Code of Civil Frocwiur© as for the ^me being in force in 
India shall, for the purp'Oses of this section, be deemed O be in fordo’ hi 
Aden as part of the law* of Aden, whether it, is tfiere in force for other 
purpose or not, and any appeal under this iectioh from tlie decision of a 
f mirt in Aden shall He to, and be entertained' fey, the Si^h Court at Bombay,” 

77 
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SBb-S. (3) oi the said “the Secretary of State 

la section lUne? i3i ^ ^ecnr tliere shall he snbsti- 

in Cpnncil of India^^ in both places ^ 7 narseraphs (iii) and (iv) 

tuled the words ‘%ny competent au y ? the competent 

after Winnance^^ there shah in Lia^^ 

The Easter Act, 

(18 & 19 Geo. 5, c. 35.) 

' In part 1 of flie Schedule, after the -ivords, “British India” theio -riiali 
he inserted the words “British Burma.” 

The Appellate Jimsdiotion Act, 

(19 & 20 Geo. 5, e. 8.) 

For 8ub-S. (2) of section one there shall be substituted the following 

snb-section : — , 

“(2) A person sliall be qualified under this section if lie is a lnv> 

Ctmneillor, and 

Cn is or has been a judge of the Federal Court in India, a High Court 
in Britisli India or the High Court at Bangoon ; or 

(?A is a barrister, advocate or pleader of not less than fourteen years 
standing Vho pnrctises, ’or has practised, in British India or British Burma. 

In this .sub-section the expression ‘High Court in British India’ means 
a court wliieh is a High Court for the purpose.s of the Government of India 
Art 1935 and as respects anv period before the commencement of Part III 
tit aS A ciLT which was a High.Coart within the meaning of 
toe(4 of section three of an Act of the Indian Legislature lcno«-n as 
. the General Clauses Act, 1897.” 

- In snb-S (5i, for the words “the revenues of India” there shall be 
substituted' the wori “the revenues of the Federation of India, the revenues 
of the Governor-General of Xndia in Council or the revenues of Burma, as 

' tli-e case may be/^ 

The Companies Act, 1929. 

(19 ^ 29 000. 5, 0. 23.) 

In paragraph (h) of sub-S. (1) of section fifty-four, for the words “as 
amended by” there shall be substituted the words “as amended or adapted 

by or raider 

The Impmi Duties Act, 1932. 

(22 ^ 23 Geo. 5, c. 8.) 

Ai the end of snb-S. <1) of section foar there sb^ be inserted tlie 
following word®; — 

section simB also 'to Bnm &' m ipailwctii' gwis iwfoitet 
tKe>M:|ty4TlA;ia^^ iniwleitt Itoiamd 
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In sub-B. (1) of section twenty-one, in the definition of ^^the British 
Empire^^ after the word ^Hndia” there shall be inserted the words ‘^^and 
Burma.” 

The Isle of Mem {Customs) Act, 1932. 

(22 & 23 Geo. 5, c. 16.) 

At the end of sub-S. (1) of section two there shall be inserted the 
following \^ords: — 

‘‘This section shall apply also to Burma as respects goods imported 
after the tliirty-iirst day of March, nineteen hundred and thirty-eight. 

In x>aragrapli ih) of section eleven, after the word ^Miidia” there shall 
be inscrrtod the words ‘‘and Burma.” 

The Finance Act, 1933. 

(23 & 24 Geo. 5, c. 19.) 

At the end of paragraph {a) of sub-S. (1) of section fifteen there shall 
be inserted the words ‘^(as adapted by any Order in Council made under the 
Government of India Act, 1935).” 

In paragraph 2 (d) of Schedule Y, after the word ''India” there shall 
be inserted the word "Burma.” 

The Isle of Man (Customs) Act-, 1933. 

(22 & 24 Geo, 5, c. 40.) 

At the end of paragraph (a) of section eleven and at the end of 
paragraffii (b) of sub-B. (2) of section twenty-one there shall be inserted the 
words "(as adapted by any Order in Council made under the Government of 

India Act, 1935).” 

In paragraph 2 (d) of Bche<Iule after the word "India^^ there shall 
be inserted the word " Burma 

The Whaling Industry (BegulaUon) Act, 1934, 

(24 & 25 Geo. 5, c. 49.) 

In sufo-S. (1) of section fifteen, the words "or by the Indian Legis- 
lature” and the words “or, as the case may be, in British India” shaH be 
omitted, and in sub-S. (1) of section seventeen, after the word “India” there 

shail be inserted the words "or Burma.” 

The Unemployment Insurance Act, 1935. 

(25 So 26 Geo. 5, c. 8.) 

In paragraph (d) of sub-S. (10) of section ninety-six, after the words 
"Indian forces^^ there shall be inserted the words "Burma forces.^*^ 

The M&aXth Inmrame Act, 1936. 

{26 Geo. 6 & 1 Edw. 8, e, 32.) ^ 

In sub-S. (1) of section one hundred and -twenty-nine, after the words 
^Indian Forces” there shall be inserted the words "of His Majesty^ Buram 
Forces.” 
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The Army mid Air Force Aots. 

' (a) Adaptaiiom of the Army Act apd also of the A%r Force Act. 

in section thirteen, -in paragraph (a) of sub-S. (1> after the word 
'“India” there shall be inserted the word “Burma.” 

lu section fifty-four, -in s«b-S. (8), after the 
shall be inserted the words “or Burma”, and at of 

SaU be inserted the words “or, if he has been tried m Burma, by the 

Goveriaor of Buriiia.^’ 

In section fifty-nine, after the word “India”, in both places where it 
occurs, there shall be inserted the word “Burma. 

In section surety, after the word “India”, in^boifi places where i- 
occurs, there shaU be inserted the words “or Burma.- ^ 

In section sixtY-four,— in sub-S. (4) after the word "Ind.a , m the 
first three places wliere it occurs, there shall be inserted the word ’ 

Saf er the words “GoYernor-General of India” there shall be msert«l the 
words ‘Hhe Governor of a Province in India, the Governor of Burnm.’’ 

In section sixty-eight,— in paragraphs (/), (.'/) and jh) o* sub-S. (.) 
after the word “India” wherever it ocenr-s, there siiall be inserted the word 

In section ninety-four, after the word “-India” wliere >t 
there shall be inserted the word “Burma”, and after the words m the Bomi- 
and” there shall be inserted the words “In Burm^ any person duly 
authorised in that behalf by the Governor of Burma; and . 

In section one hundred and twenty-twor-in sub-8. (6) after the wor^ 
’nlie Governor-General of India” there shall be inserted the words the 

# 0 ?«raot of . . 

In sectiota tine hundred and twenty-seven, the words “to the 
« the Indian Bvidmee Act, 1873 or” 

'“legMature” there be inserted the words or authority. 

• S' In seetion one hundred and thirty, -in sub-S. (5) for the words “preei- 
denev in Which the person is confined” there shall be substituted the words 
“Prortnee in which the person is confined and, in the case of a person con- 
fined in Banna, the Governor of Burma”, and after the words “the Gnit^ 
Kingdom, India”, in both placee where those words occur, there shall he 
inserted the word “Burma.” 

In section one hundred and thirty-two, after the words “in India for 
the Governor-General” in both plae® where thoee words o«ur, there shall to 
Sserted the words “and in Burma for the Governor”; for “the words the 
Secretary of State or Govemor-Oeneral” there shaB be substituted the words 
“the Secretary of State, Governor-General or Governor,” and for the words 
“'The Secretary of State and Goveraor-GeneraX shall by rule” there shall be 
substituted the words “The Secretary of State, the Governor-General and the 


mMi thfe wwrA ''‘India” M 

; *aU be inserted tbs' words "or iftrofe” 
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In section one hundred and thirty-five, after the words ^‘^with the 
<TOveriior- General of India” there shall be inserted the words ‘^the Governor 
of any i^iovixK'.e in India, the Governor of Bui’nia”; for the words in 
such colony,” there shall be substituted the words ^^Burma or that colony” 5 
and after the livords ^‘from tlie Governor -General of India” there shall be 
inserted the words *‘tiie Governor of the Province, the Governor of Burma.” 

In section one hundred and thirty-six, for the words ^‘passed by the 
Governor-General of India in Council” there shall be substituted the words 
* * for the time being in force in India or Burma, being in the ease of India a 
hiw of the Indian legislature.” 

In sectitm one hundred and thirty-seven, — in paragraph (4) after the 
words “the Governor-GeiieraP* there shall be inserted the words '^or, in the 
case of officers serving in Burma, the Governor’" ; after the words ^hin officer 
serving in India” there shall be inserted the -words “or Burma”, and for the 
vvor<ls “in Council” there shall be substituted the words ^^or, as the case may 
be,:.' for Burma.”' 

In section one hundred and forty- three, — in sub-S. (1) for the words 
*h.he legislature or other authority in India dr any colony, there shall be 
substituted the words “any legislature or other authority in India, Burma 
or a colony.” 

In section one hundred and fifty-four, — in paragraph (5) after the 
word “India” there shall be inserted the words “or Burma”, and in paragraph 
/ 7) after the 'word “India” there shall be inserted the word “Burma.” 

In section one hundred and fifty-six,-— in sub-B. (8) after the words 
“the Governur-Geueral of India” there shall be inserted the words “or the 
Governor of Burma”; for the words “by any la-w or Ordinance to reduce” 
there sliail bo substituted the words “to provide for reducing”; and after 
the, words “such Governor-General” there shall be inserted the word 
“Goi^ernor.” 

In section one hundred and sixty-two, — ^in sub-B. (3) for the words 
“supremo court in India” there shall be substituted the words “High Court 
la India or Burma.” 

In section one hundred and sixty- three, — in paragraph (d) of 
sub-B. (1) iifter the words “Governor-General of India” there shall be inserted 
tlso words “and, if in Burma, by some office under the Governor of Burma”; 
and iti sub-B. (2), after the word “India” there shall be inserted the words 

“or Burma.” 

in section one hundred sixty-eight, after the word “India” there shall 

be inserted the word “Buraia.” , 

In seijtlon one hundred and sixty-nine, after the words “the Governor- 
General of India” there shall be inserted the words “and the Governor of 
Burma”; the words “by law”" shall be omitted, and after the words “appear 
to the Governor-General” there sliail be insertedthe word “Governor.” 

In section one hundred^ and seventy, — in sub-B. (3) for the worda 
“supreme court in India” there shall be substituted the words “High Oonrt 
la India or Burma” and after the vfords “such Indian” there shall bo 
inserted the word “Burma.” 

In section one hundred and seventy-five, — ^in paragraph (4) for the 

“wd nf India” there shall b© substituted the words “India and 
Burma”; 
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m paragrapli (7) after the words ^ ^ 0overaor'*6eHeral of India there 
shall be inserted the words ^‘or of the Governor of Biirma'^; and 

in paragraph (12) after the word ^ ^ India in both places where it 
occurs, there shall be inserted the word **Burmu.’^ 

In section one hundred and seventy-six, — in paragraph (?>) for the 
words ^^and of India^^ there shall be substituted the words ^^India and 
Burma” ; and 

in paragraph (11) after the word * ^ India in both places where It 
occurs, there shall be inserted the word ‘^Biinna,” 

In section one hundred and seventy-seven, for the wonis ‘dn India or 
in a colony” there shall be substituted the words ^*in India, Biiriaa or a 
colony”, and after the words *^of India” wherever those words occur, there 
shall be inserted the word ''Burma,” 

In section one hundered and eighty , — in sub-S. (I) after the word 
" India wherever it occurs, there shall be inserted the words ''or Burma’’, 
and in sub-S. (3) after the word '‘India” there shall be iriSi?rted the words 
"or Burma.” 

In section one hundred and eighty-one, — -in sub-S. (1) after the word 
"India” there shall be inserted the word "Burma.” 

In section one Iiundred and ninety, — f<.>r paragraph (21) the follomng 
paragraphs shall be substituted : — 

"(21) The expression 'British India’ means all territories for the time 
being comprised within the Governors’ Provinces an<I the Chief Commis- 
sioners’ Provinces, and the expiM[?ssion ‘India’ means British India together 
with all territories of any Indian Euler undt^r the suzerainty of His 
Majesty, all territories under the suzerainty of any such an Indian Euler, 
the tribal areas and any other territories which His Majesty in Council may 
..from time to time after ascertaining the views of the Pecierai Government 
and the Federal Legislature, declare to be part of India, 

}, (21-A) The expression ‘Burma’ includes (subject to the exercise by 

.His Majesty of any powers vested in him with respect to the alteration of 
the boundaries thereof) all territories which were iinmediately before the 
day of April, nineteen hundred and thirty-seven, comprised in India, 
temtori-w lying to the_ east of Bengal, the State of Manipur, Assam 
'and any tribal areas connected with Assam, and the expr«iloii 'British 
.Burma’ means so much of Burma im belongs to His Majesty. 

(21-B) The expressions 'tribal areas’ and 'Ruler’ have for the pur- 
pose® of the foregoing definitions, the same meanings as th-ey have in the 
Government of India Act, 1035” j , 

in paragraph (23- A) after the words "of British India” there ahall be 
.inserted the words "of British Btuma”,; 

in paragraph (24) for. the words "or India” there shall be iubstituted 
the words "India or Burma”; 

in paragraph (30) the words from the beginning to "chief court and” 
shall be omitted; 

in paragraph (33) after the wore! "India” there shall be Inserted the 
^ words "or Bur&a”; and 

in paragraph after 'the word, "India” there aliiill 'be laserti^ the 

word A ' . , , 
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(h) Adaptations of the Army Act, 

In section one Imndred and seventy-five, — in paragraph. (7) after the 
words "'^native of India’^ there shall be inserted the words “or Burma” and 
after the word “to Indian military law” there shall be inserted the words 
*'‘or, as the case may be, to Bui*ma military law, but in either case”; and in 
paragraph (11) after the word “India” there shall be inserted the word 
“Burma/'’ 

In section one hundred and seventy-six, — ^in paragraph (8^A) after 
the word “India” there shall be inserted the word “Burma”; in paragraph 
(lOj after the words “Indian military law” in the first place where those 
words occur there shall be inserted the words “or consisting partly of His 
Majesty^s Burma forces subject to Burma military law”; after the words 
“novtives of India” there shall be inserted the words “or as the case may be, 
natives of Burma”, and at the end of the paragraph there shall be added 
the wmrds “or as the case may be, to Burma military law.” 

In section one hundred and eighty, for sub-S. (2) the following sub- 
section shall be substituted: — 

“(2) In the application of this Act to His Majesty ^s Indian forces 
and His Majesty^s Burma forces (hereafter in this section referred to is the 
Indian forces and the Burma forces respectively) the following modifications 
shall be made : — • 

(d) nothing in this Act shall prejudice or affect the Indian military 
law respecting officers or soldiers belonging to or followers in the Indian 
forces, being natives of India, or the Burma military law respecting officers 
or soldiers belonging to or followers in the Burma forces, being natives of 
Burma, and on the tritil of all oJffences committed by any such officer, soldier 
or follower reference shall be had to the Indian military law or, as the ease 
may be, the Burma military law for such officers, soldiers or followers, and 
to the established usages of the service, but courts martial for such trials 
may be convened in pursuance of this Act; 

ib) Indian military law or, as the case may be, Burma military law 
shall extend to such officers, soldiers and followers as aforesaid wherever 
they are serving; 

(c) the Governor-Grcneral of India may suspend the proceedings of 
any court martial held in India on an officer or soldier belonging to the 
Indian forces or to the Burma forces, and the Governor of Burma may 
suspend the proceedings of any court martial held in Burma on any such 

officer or soldier; 

(d) an officer belonging to the Indian forces who thinks himself 
wTonged by his commanding officer and on due application made to him 
does not receive the re-dress to' which he considers himself entitled may 
complain to the Governor-General of India, who shall cause his complaint 
to be enquired Into and if so desired by the officer shall make a report 
through the Secretary of State to His Majesty in order to rw.eive the 
directions of His Majesty thereon; 

(c) a court martial or, where the ease is dealt with summarily under 
the provisions of this Act the authority having power so to deal with the 
case may sentence an officer belonging to the Indian forces to forfeit all 
or any part of his service for the purposes of promotion and, in addition, _ 
if the court or authority thinks fit, to fee severely reprimanded, or 
reprimanded ; 
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(/) tlie Oovemor-General of India in tiie c^ise of tlie Indian forces,, 
tiJEid the Governor of Burma in the case of the Burma forces, may reduce 
any warrant officer to a lower grade of warrant rtrnk, or may remand ttiiy 
such warrant officer to regimental duty in the regimental rank held by film 
immediately before his appointment to be a warrant officer ; 

(g) the provisions of this Act relating to warrant officers siiall apply 
to hospital apprentices in India or Burma although not appointed by 
warrant 5 

(h) Part II of this Act shall not apply to tlie Indian forces or tiie 
Burma forces, but persons may be enlisted and attested in India or Burma 
for medical service or for other special service in the Indian forces or the 
Burma forces for such periods, by such persons and in such iiuamer as 
may be from time to time authorised by the Governor-General or the 
Governor of Eunnad’ 

In section one hundred and ninety, — in paragraph ( 8 ) for the words 
‘‘and His Majesty^s Indian forces’^ there shall be substituted the words *‘His 
Majesty’s Indian forces and His Alajesty’s Burma forces.*' 

For paragraph ( 22 ) rhere shall be substituted the following 
paragraph : — 

^h'22) The expressions hiative of India’ aiid •native of Buriiia' mean 
respectively a person triable aii<l punishable under Imlian Jiiilitary law or 
Burma military law/-’ 

(e) Adaptations of the A ir Force Act. 

In section one hundred and seventy-hve* — in paragraph (Iba) after 
the words 'dn Iridia^^ there shall be inserted the words “or Burma*’; after 
the words “outside Indiid’ there shall be inserted the words “or, as the case 

may be, outside Banna-”, and after tlie words “of India,’* there shall be 

inserted the words “or, as tiie case may l>e, by tlie Air Council a,nd the- 
Governor of Burma.” 

In section one hundred and seventy-six, — in paragraph (8-a) after 
the words “in India” there shall be inserted the words “or Biiriua”; after 
the words “outside India” there shall be inserted the words “or, as tlie ease 
may be, outside Burma”, and after the wonls “of India” fhere shall be 

the words “or, as the case may beg by the Air Council and the 

of Burma,” 

In section one hundred and ^glity-four B, the words “hi India” 
there shall be inserted the words “or Burma”, and after the words “of Iialia”’ 
there shall be inserted the words “or,^aB the case may be, by the Air Cooncil 
and the Governor of Burma/* ' ' ■ 


FABTIV, ' 

Enactments mijctim w Inman Bailwayk. 


The Indim ^nurmteed Mmiwaps Jet, tB79. 

(42 ^ 43 ¥kt, c, 41.) 

In section one, after the words “the Secretary of Stule for India in 
Council” (where those words ffirst occur) there shall be iMorted the words 
*%© Federal Bailway Authority or' any Government im Bwlish India”; 
aHmr those word# in. the second place where they occur, there eiiall be inserted 
felte fprda “or .any Hofer^ineiit in BritIA India”; the worii^ amd Woiiglj:^ 
to til# Seeretary of State for India la Oouncily or” and t&e wttAi 
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in both places where they occur) shall be omitted; and at the end of the 
section there shall be added the following paragraphs: — 

^*The term ^the General Controlling Authority^ means, in relation to a 
Federal Eailway, the Federal Railway Authority^ in relation to a minor 
rtiilway, the Provincial Government, and in relation to an Indian State 
Itailwny, the Governor-General acting in his discretion”; 

The terms ^Federal Railway’, ^Indian State Railway’, ^minor railway’ 
and ^'Federal Railway Authority’ have the meanings respectively assigned to 
them in tlie Government of India Act, 1935, except that, as respects the 
period before the establishment of the Federal Railway Authority, the term 
‘^Federal Railway Authority” means “the Governor-General,” 

In section two, for the words “the Secretary of State for India in 
< Jouncil”, wliere they first occur, there shall be substituted the words “the 
Federal Railway Authority or any Government in British India”; for the 
words “with the sanction of the Secretary of State for India in Council” 
there shall be substituted the w'ords “with the sanction of the General 
Controlling Authorities of all the railways concerned.” 

In section three, for the w'ords “the Secretary of State for India in 
Council” the words “the Secretary of State”, and “the Secretary of State in 
Council” wherever they occur there shall be substituted the words “the 
Go ver n or- Gene ral”. 

In section four, for the words “with the sanction of the Secretary of 
State for India in Council” there shall be substituted the words “with the 
sanction of the General Controlling Authority”; for the words “with the 
Secretary of State for India in Council” there shall be substituted the words 
“'with the Federal Railway Authority or any Government in British India”; 
and for the words “by laws and regulations made by the Governor-General 
in Council” tliere shall be substituted the woi^ds ^‘by or under the law in 
fottje ..in 'India.”: ' ■ ■ 

Section five shall be omitted. 

The Emt Indui Undaimed Stock Act, 1885. 

(48 & 49 Viet, e. 25.) 

At the end of section twenty-two there shall be added the following 

paragraph : — 

“The powers conferred by this section on the Secretary of State 
(mciuding the power to make regulations) shall, after the coming into force 
of section one hundred and ninety-nine of the Government of India Act. 
1935, instead of being exercised by the Secretary of State, be exercised in 
accordance with the provisions of that section.” 

In sexition twenty-three for the words “the Secretary of State” there 
shall be substituted the words “the Governor-General.” 

The InMmi Bcdlways Acty 1894. 

(57 Sc 58 Viet, c, 12.) 

In S'Setion two, after the words ^'the expression ^the Secretary of 
State’ means” there shall be inserted the wor<& “as respects the period 
before the eommeaieement of Fart III of the ■ Government of India Act, 
1935 .” 

Frmate Bmlway AoU. * 

Any power conferred by any Private. Act on a Railway Company to 
mate and carry out contracts with the Secretary of State in Council shal be 

78 
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<leemed to mdude a power to nmke aod earry out eontraws mth the Fwleral 
Railway Authority (as defined in the Indian Guaranteed Railwa>s Act,^ 1. 1 .) 

I any tovtleat iu British India for the like ^ 

Act relatinff to railways in India to the Secretary of State m 

Council in relation fo contracts or ^ything to 

tracts shall, where the context and the cireumstoces so admit 

construed as including references to that Authority or any such 

Ly provision in Jj such Act requiring the previmm “ 

SeLtaiy of State in Council to the payment of 

ration of a director of a railway company as part of the working 

of the company shaU be construed as requiring the 

Governor-General thereto; and any 

propertv in the Secretary of State in Council shall be coMtrued as hayn^ 
mted that property in His Majesty for the purposes of the Government of 

India. 

general utid/ Privdte Bc&ilu’ ay Acts. 

So much of any enactment relating to raiUvays in In^a whether 
contained in a Public General Act or a Private Act, as directs the 
of State in Council to hold unclaimed money subject to the claims of pers.om 
entitled thereto or authorises him to apply such monys as P^^ 
of India, or to apply them as part of the revenues ‘ 

he thinks fit, shall be construed as requiring the Secretary of State to treat 
Sd mo^eys (subject to any claims which may be established thereto in 
accordance with the relevant enactments) as part of the ye'e““®® 
Governor-General in CouncU or, after the establishmenr of the Federation of 
India, as part of the revenues of the Federation. 




APPENDIX L. 

THE GOVERNMENT OB" INDIA (ADAPTATION OP 
INDIAN LAWS) ORDER, 1937. 

At the Court at Buckingham Palace. 

The mil day of March, 1937. 

■ Present: 

The King s most Excellent Majesty in Council, 

Whereas by section two hundred and ninety-three of the 
Government of India Act, 1935 (hereafter in the recitals to this 
order referred to as 'The Act’^ His Majesty is empowered by order 
in Council to provide that as from such date as may be specified 
in the order any law in force in British India or in any part of 
British India shall, until repealed or amended by a competent 
legislature or other competent authority, have effect subject to 
such adaptations and modifications as appear to Sis Majesty to 
be necessary or expedient for bringing the provisions of that 
law into accord with the provisions of the Act. 

And whereas a draft of this order has been laid beforse 
Parliament in accordance with the provisions of sub-S. (1) of 
section tiiree hundred and nine of the Act and an Address has 
been presented to His Majesty by both Houses of Parliament 
praying that an order may be made in the terms of this order : 

Now therefore, His Majesty, in the exercise of the 
said powers and of all other powers enabling him in that behalf, 
is pleased by and with the advice of His Privy Council to order, 
and it is hereby ordered, as follows : — 

1. This order may be cited as “The Government of India 
(Adaptation of Indian Ijaws) Order, 1937,” and shall come into 
operation on the first day of April, nineteen hundred and thirty-' 


2. (1) In -this order the expression “Indian law” means a 
law as defined in section two hundred and ninety-three of the Act. 

(2) The Interpretation Act, 1889, applies for the inter- 
pretation of this 'Order as it applies for the interpretation of an 
:Aet of Parliainent. , ■ , , • 

3. The Indian laws mentioned in the Schedules to this order 
shall, until repealed or amended by a competent Legislature or 


620 THE IHTEBPBETATIOH OF INDIAN STATUTES, [APP^ 

other eom-petent authority, have effect subject to the adaptations 
and modifications directed by those Schedules to be made therein 
or, if it is so directed, shall cease to have effect, 

4, (1) Whenever an expression mentioned in the first 

column of the table liereinunder printed occurs (otherwise than 
in a title or preamble or in a citation or description of an enact- 
ment) in a Central or Provincial Act or Eeguiation, whether an 
Act or Regulation mentioned in the Schedules to this order or 
not, then, unless that expression is by this order expressly 
directed to be otherwise adapted or modified, or to stand 
unmodified or to be omitted,, there shall be substituted therefor 
the i‘xpression set opposite to it in column two of the said table. 

Table of General Adaptations. 

1. 

Oovernor-^xcneral of India in Council : 

Governor-General of India ; <lovernor- 
General in Council; Governor-Iienerai : 

Government of India. 

Governor in Council; Governor (except in 
the expression ‘"Governor s Provinee^h : 

Lieutenant-Governor in Council : Lieu- 
tenant-Governor : (ilhief (.hmmissieauH* 

{except in the expression ‘‘Ciiief Commis- 
sioner's Province'') : Local Government ; 

, Local Administration. 

Ga 2 ^te of India : local official Gazette ; local 
.'.iga»tte: mj other expression denoting a 
' gaaette in which official notices of a Oov- i i 

ment are published, not being the gazette f Official Gazette, 
of a district or other sub-division of a j 
Province. j 

Any reference to the Governor (or Ijieuteiiant-Govemor) 
of a named Province in Council 'shall be treated for the purposes 
of this paragraph as if it were a reference to the Governor (or 
Lieutenant-Govemor) in Council of that Province* 

(2) A direction in the- Schedules to this order that a 
specified Indian law or section or portion of an Indian law dhaM 
stand unmodified shall be construed merely m a di»etion iiat it 
m to b^ modified or adaptod ^ with' th# fortp>mg 

prOV|$|pW pf this paWfSWPh# ' ,r, ' X 


2 

! Central 
j' Government. 

J 

"l ^ 

Provincial 
j" Government. 

1 

1 
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5. (1) Where this ordetr requires that in any specified 
Indian law, or in any section or other portion of an Indian law, 
certain words shall be substituted for certain other words or that 
certain words shall be omitted, that substitution or omission, as 
the case ma}'- be, shall, except where it is otherwise expressly 
provided, be made wherever the words referred to occur in that 
law or, as the case may be, in that section or portion. 

(2) Where this Order requires that in any Indian law 
a plural noun shall be substituted for a singular noun or vice 
versa, or a masculine noun for a neuter noun or vice versa, there 
shall be made also in any verb or pronoun in the sentence in 
question such consequential amendment as the rules of grammar 
may require. 

6. (1) The following provisions shall have effect where any 
Indian law which under this Order is to be adapted or modified 
has before the commencement of this Order been amended, either 
generally or in relation to any particular area, by the insertion 
or omission of words, or the substitution of words for other 
words — 

(a) effect shall first be given in the amending law to any 
adaptation or modification required by paragraphs three and five 
of this order to be made therein ; 

(b) the original law shall then be amended, either gener- 
ally or, as the case may be, in its application to the particular 
area, so as to give effect to the directions contained in the amend- 
ing law or, where any adaptation or modification has fallen to be 
made under sub-paragraph (a), in that law as so adapted or 
modified ; and 

(c) all adaptations or modifications required by this order 
to be made in the original law shall then be made in that law as 
so amended, except so far as in the case of any particular area 
they may be inapplicable. 

(2) In this paragraph references to the amendment of a 
Ihw by the inserlion. or omission of words or the substitution of 
#ords do not include references to an amendment which is 
■dfected mereV by directing that certain words shall be construed 
ill a patticular manner. 

; .MSubicft; to^lJiefforegoing provisions of this order, any 
refereU'Ce by whatever form of words in 'anv Indian law in force 
immediatelv before the eommencement of -this orBer to an autho- 
eWibetebt at the date of the passing of that law to exercise 
tey pWrers or authorities, or discharge any functions, in any pari 
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of Britisit India shall, where a eorrespondiug new authority has 
been constituted by or under any Part of the CJovernmcut of India 
Act, 1935, for the time being in force, have effect until duly 
repealed or amended as if it were a reference to that new 
authority. 

8. In any Indian law in force inunediately before the 
commencement of this ol-der any reference by name or descrip- 
tion to any territory shall, unless the contrary intention appears 
or unless it has been, or is by this order, otlierwi-se expressly 
pi-ovided, be construed as a reference to the territory whicii bore 
that name or answered to that description at the date when the 
enactment containing that name or description came into 
operation : 

Provided that in the application of any enactment to 
Madras, Bombay, Bihar or the Central Provinces, references in 
that enactment to Madras, Bombay, Bihar or the Central Pro- 
vinces, as the case may be. shall he construed as exclusive of so 
much of those Provinces I'espeetiveiy a.s was separated therefrom 
on the constitution of the Provinces of Orissa and Sind. 

9. The provi.sions of this order which adapt or modify 
Indian laws .so as to alter the manner in which, the authority by 
which, or the law under or in accordance with which, any powers 
are exercisable, shall not render invalid any notification, order, 
commitment, attachment, bye-law, rule or regulation duly mmle 
or issued, or anything duly done, before the commencement of 
this order; and any such notification, order, commitment, attach- 
ment, bye-law, rule, regulation or thing may be revoked, varied or 
tmdone m the like manner, to the like extent and in the like 
ei^bitostances as if it had been made, is.sHed or done after the 
ehmmeneement of this order by the competent authority and 
under and in accordance with the provisions then applicable to 
such a case. 

10. Save as provided by. this order, aH powers which under 
any law in force in British India, or in any part of British India, 
liifere immediately before the commencement of Part HI of the 
Government of India Act, 1935,, vested in, or exercisable by, any 
perwn or authority shall continue to be so verted or exercisable 
until other provision is made by some legislature or authority 
empowered to regulate the matter in (p^ion. 

M-- Nothing in this prder shaU affect the prevtoos opwratimi 
01 ^. suffered updor,;«»j|r.,|Bdia» 
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any rigM, privilege, obligation or liability ali'oady aeqaired, 
accrued or incurred under any such law, or any penalty, for- 
feiture or punislinicnt incurred in respect of any offence already 
committed against any such law. 

12. h ’or the avoidance of doubt it is hereby declared that — 

(a) notiiiug in this Order transferring or assigning any 
functions to tiie Uenlral Government .shall be construed as 
excluding tiiosr; functions from the operation of section one 
hundred and twenty-three or section oiie hundred and tweuty- 
ff)ur of tlie Govt;rmaent of India Act, 1935 ; 

{b) the triaisfer by this order to a Provincial Government 
of any jurisdiftioii theretofore exercisable by the Local Govern- 
ment of the Province .shall not be construed as excluding that 
jurisdiction from the operation of sub-S. (2) of section two 
hundred ami ninety-six of the said Act ; 

( f) notliing in t hi.s order shall affect the provisions of any 
order in {'oiuafil for the time being in force made under section i 

ont? hundred and fifty-eight, section one hundred and fifty-nine ; j 

or .section rme hundred and sixty of the said Act (which empower j j 

Ordere to be made regulating the relations of India and Burma 1 1 

as to their monetarj' systems, relief from double taxation, ;| 

customs, and ancillary and related matters), or under any eorres- .j ^ 

ponding provision.s in the Government of Burma Act, 1935; and j i 

(d) no repeal effected by this order shall affect the opera- | j 

tion of sub-|)aragraph (2) of paragraph fifteen of the Government 
of India (Commencement and Transitory Provisions) Order, "i 

1936. j'j 

M. P. A. HanJtey. 


(Schedule Omitted.) 
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Page. 

Line. 

Corrections. 

I 

17 

The This.’ 

9 

12 

for ‘ it has ’ read ‘ Courts have ’ 

15 

8 & 9 

for ' definition of words ’ read ‘ analogies 
drawn ’ 

21 

9 

for ‘ S. 12 ’ read ^ CL 12 ’ 

21 

21 

after the word ' the ’ add "meaning of the’ 

43 

19 

for " they ’ read " such Acts ’ 

51 

In the present heading of the Chapter after the word 
‘ custom ’ add ‘ usage or practice.’ As pointed out 
in Halsbury’s Laws of England, VoL 10, page 
219, * the word ^ custom ’ will be found to have 
l^een used by the highest legal authorities to denote 
habits and usages not conforming to the essen- 
tials ’ required by the strict legal definition or 
meaning of that word though in its technical sense 
it denotes exclusively an immemorial custom. 

58 

12 

for " cargc ’ read " charge ’ 

58 

19 

for " the (^2) well-recognised ’ read " {a) 
the weii-recognised ’ 

59 

last line 

between " character ’ and " overlooked ’ 
insert " ought not to be.’ 

“60 

29 

between " Murray’s’ and " Johnson’s ’ 
ins^t " and ’ 

6i 

25 

for "it is ’ at the two places substitute 
" they are ’ 

€i 

29 

after " correct meaning ’ add " of a word ’ 

62 

I 

add " with ’ at the end of the ist line 

'62 

27 

fmt * it ’ read " such jurisdiction ’ 

% 

13 

at the end add " of the Limitation Act ’ 

m 

27 

after the word " Office^ ’ add "occurring 
after Chapter ,11 referring to High 


Courts * 


79 
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Page. 

Line. 

Corrections. 

69 

3^5 

for * land ’ read " land ’ ’ 

• 85 

27 

for ‘ it ’ read * the order ' 

93 

I 

for ‘ it ’ read " procedure ’ 

93 

2 

for ‘ section " read ‘ sekxtion ’ 

96 

4 

for^Xlll^ read^Ui: 

133 

18 

for ‘ divest of ’ read " divest itself of ’ 

153 

21 

for ‘ could * read kan ’ 

161, 163, 

165, 

in the top heading\/or the word ‘ inter- 

& 167 


pretation ’ substitute ‘ Internationa!.’ 

164 

4 

for ‘ it ’ read ‘ such adjudication ’ 

■■■w. ■■ ■ '.,C' ■ ■ . ■ 

.171 

2 

for ‘ penal statutes ’ read ' a penal 
statute’ 

I7I 

14 & 15 

for ‘ its language ’ read ' language of a 
statute ' ^ . 

172 

24 

insert ' more ’ between ' any ' and * to ’ 

174 

j I 

for " it.’ read * its absence ’ 

.174 

^3 

for ‘ require ’ read ' requires ' 

177 

II 

for ^ was ’ read * were ’ 

177 

14 

insert ' it ’ between * shut ’ and " was ’ 

J 77 

15 

insert ‘ not ’ between ' were ’ and ‘taken * 

^79 

23 

for ' of ’ read ‘ or ’ 

i8i 

20 

for ‘ being ’ read ‘ was ’ 

' 181 

21 

after ‘justice ’ mid ' and the same.’ 

182 

10 

between ‘ of’ and ‘ rising ' add ‘ impri- 

1 ' , 

■# 

sonment til! the ’ 

' 185 

9 

for * status ’ read ^ statute ’ 

189 

13 

miit * that ’ 

189 

22 

/(?r proposition * read " propositions/ 

19^ 

15 

for* Act of 1919 ^ rmd* Act of 1918/ 

192 

I 

for * in ’ read * on ’ 

104 

4 

for * enabled ’ read * at>le ’ 

194 

11 

f&r * obtained ’ read * made ’ 

196 

3 

for * of’ read * from ’ 

197 

1 1 

for * earlier Limitation Act ’ read * Ben- 


gal Act * 

197 

.15 

add * shall be ’ before * applied ’ 

201 

15 

for * Chief’ rmd * chief’ 

211 

3 

‘for'* owning ’ read * owing/ 
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Page. 

Line. 

Corrections. 

214 

"22'' ' 

for ‘Justice Varadachari ’ Justice 

Varadachariar. 

215 

" .14 ■ 

after ‘ forfeiture ’ add ‘ e.g. ' 

227 

29 

for ‘ state ’ read ‘ stage ’ 

244 

■,4 , 

for ‘ they ' read ‘ statutes ’ 

248 

^9 

omit ‘ and ’ 

259 

27 

for ‘ results ’ read ‘ a result ’ 

264 

16 

read ‘ Varadachariar J. " 
for ‘Varadachari, J.’ 

266 . 

5 

for ‘ from ’ read ‘ for ’ 

266 

7 

for ‘ these ’ read ‘ those ’ 

274 

24 

for ‘ it is ’ read ‘ They are ’ 

275 

10 

for ‘ it ’ read ‘ a person or body ’ 

305 

14 

omit ‘of’ at the end of the line. 

306 

■'■20 

for ‘ judgment-debtor ’ read ‘ debtor ’ 

311 

*2 1 

between ‘ day ’ and ‘ on ’ add ‘ preceding 
that ’ 

314 

ID 

o?nit ‘ both having been ’ 

315 

7 

for ‘ its ’ read ‘ their ’ 

315 

19 

after ‘ to ’ add ‘ past and ’ 

345 

24 

for ‘ same ’ read " latter ’ 

347 

22 

for ‘18-2-37 ’ read ‘ 18-12-37 ’ 

353 

2 , 

for ‘ it ’ read'' The Crown ’ 

356 

10 

for ‘ same ’ read ‘ state law ’ 

375 

5 

for ‘ cheiienges ’ read ‘ challenges ’ 

378 

17 

for ‘ Act ’ read ‘ act ’ 


Page 140 : Foot note ii, add the foliowing. — 

The words " any act done or purporting to be done in the 
execution of his duty ’ were considered in a recent case by the 
Federal Court of India in Hori Ram v. Emper&r^ A.I.R. 1939 F.C. 
43^ in construing S. 270 (i) of the Government of India Act, 1935*, 
In that case Dr. Hori Ram Sing, a Sub Assistant Surgeon in the 
Punjab Provincial Subordinate Medical service in charge of a 
rural hospital was suspected of dishonestly removing to his own 
quarters certain medicines, belonging to the hospital at a time when 
he was under orders of transfer and was arranging to hand over' 
charge to his successor. He was charged of offences under S. 409 
and S. 477-A, Criminal Procedure Code and the question that 
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fell to be considered by their lx)rdships was whether the acts com- 
plained of were acts done or purporting to be done by him in the 
execution of his duty on the determination of which depended die 
necessity or otherwise of the consent of the Governor as a condition 
precedent to the launching of the Prosecution. His Lordship 
Justice Varadachariar in considering the test to be applied in 
determining the matter pointed out there could be no hard and 
fast rule and the decisions were by no means uniform. His Lordship 
classified the case law under S. 197, Criminal Procedure Code 
which contained similar language though not exactly the same 
language as falling mainly into three groups. In the first group of 
cases it was insisted that there should be something in the nature 
of the act complained of that attached it to the official character of 
the person doing it, vide : In re, Sheik Abdul Rhadir Saheb. .-^.l.R. 
1917 Mad. 344-33 I-C. 648=17 Cr.L.J. 168 ; Raja Kao v. Rama- 
swamy, A.I.R. 1927 Mad. 566=102 I.C. 347=^30 754-,52 

M.L.J. 647 ; Atmrat AH v. Emperor, A.I.R. 1 929 Cal. 724 = 1 22 I.C. 

C.W.N. 1058 ; King Emperor v. Maung Bo Mawis, -A.I.R. 
1935 Rang. 263=13 Rang. 340 (F.B.) ; Gurushiddayya Sliaiiti Virayya 
V. Emperor, A.I.R. 1939 Bom. 63=I.L.R. 1939 Bom. 119=40 Bom. 
L.R. 1286 all quoted in AJ.R. 1939 F.C. 43. In the second group 
importance was attached to the circumstance that the official 
character or status of the accused gave him the opportunity to 
commit the offence. In the third group stress was laid almost 
exclusively on the fact that it was ‘ at a time when the accused was 
^i fejy flged in his official duty’ that the alleged offence was said to h.ave 
yJ'liStkkmBitted ; Gmgdraju v. Vetdd, A.I.R. 1929 Mad. 659 •.=52 
Mhd. 692=57 M-L.J. 31. The first was the correct test. The 
third test which referred to the time factor was no doubt one to be 
• taken into account but it was not a conclusive or sole test. As 
was pointed out by his Lordship with reference to Dr. Hori Ram’s 
case ‘ if a medical officer while on duty in the hospital is alleged 
to have committed rape on one of the patients or to have stolen a 
. jewel from the patient’s person it is difficult to believe that it was 
the intention of the Legislature that he could not be prosecuted 
•for such offences except with the previous sanction of the Local 
uCovernment.’ It might be that some acts may be apparently 
■wnnccted in relation to time and opportunity and yet one of the 
'bC' official •'Otberi 'W»u» 'thC' confinement of 

fh-baye imtmsutteAmnrdieF'^ 
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ed on them for the extortion of a confession might both' be com- 
mitted in the same transaction but sanction under S. 197 Criminal- 
Procedure Code is required for the offence of wrongful confinement 
for the purpose of extorting confession (S. 348) but not for the 
offence of voluntarily causing hurt or torture to extort confession 
h P‘ Code). (See Ganapati Goundan v. King Emperor ^ A.LR. 
1932 Mad. 214=62 M.L.J. 223}. Again notice under S. 80 of the 
Civil Procedure Code is required for an action for damages for 
wrongful arrest l^ut not for the recovei'y of the amount actually 
extorted by a police officer from a trader for in the latter case 
it could not be supposed that the police officer was acting in his 
official capacity in demanding and obtaining the amount extorted 
Dakshina Ranjan v. Omar Chand^ 1024 Cal. 145 = 75 LC. 173=50 
Cal. 9€)2=38 C.LJ. 104=28 C.W.N. 10. 

On the same grounds the Federal Court in the case above 
referred to Dr, Hori Ram Sing v. Emperor, held that while the 
sanction of the Governor was necessary for the offence under 
S, 477*A it was not necessary for one under S. 409, 1 . P. Code. In 
the former case there is a duty cast on the accused of maintaining 
an account and in falsifying it he professes to discharge his 
official duty of maintaining a register. 

Page 407 : In continuation of foot-note (4) add the follow- 
ing : — 

'Fhe Bihar Money Lenders (Regulation of Transactions) Act 
(VII of 1939) was the subject of judicial consideration by the 
Federal Court of India in a number of appeals the judgments in 
all of which were pronounced in March, 1940, The main points 
decided by those appeals may be summarised thus : — 

(?!) The validity of Act VII of 1939 cannot be challenged 
as it* had been reserved for the consideration of the Governor- 
General and had obtained his assent. - 

{it) A High Court has no power to vacate a certificate 
granted by it under s. 205 of the Government of India Act, 
either under s. 1 51 or 152 of the Civil Procedure Code. 

{Hi) Jurisdiction once vested in the Federal Court by the 
grmt of a Certificate, ‘ the key which unlocks thq^door into Federal 
Court,’ cannot be divested by the happening of subsequent events 
(including the passing of legislation with retrospective effect) and 
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an appellant can after obtaining a certificate appeal on any gTOund 
whatsoever if the Court grants him leave to do so. The jurisdic- 
tion would not be excluded even if the appellant declines to argue 
the precise constitutional question with reference to which the 
certificate was granted. Subhamnda v. Aputba Krishna^ A.LR. 1940 
F.C. -7. 

(w) 'Certificate involving a question of the validity of a 
Provincial Act does not become void by the repeal of the Act or by 
its replacement by a new Act, 

(z;) An appellant can be permitted to raise in the Federal 
Court an argument based on a new Act [such as the Bihar Money- 
Lenders (Regulation of Transactions) Act Vlf of 1939] even 
.though the same was not taken before the High Court e\'en after 
the Act had come into force. In such cases it is really the Court 
that takes cognizance of the new Act to do justice between the 
parties. 

(vi) The term ' loan ’ under Act Ml of 1939 is a wider 
word than the word ^ principal ’ or the amount actually lent and 
can signify an advance in cash or kind or a transaction on a l>ond 
bearing interest executed in respect of past liability or a transaction 
which is substantially a loan. 

(mi) The word ^ bond ’ under the samt^ Act should hr 
understood in the sense in which it is understood in India especially 
with reference to the definitions in the Indian Acts atid not in the 
'>4^ sense so as to include accounts stated, adjustments or acknow- 
iedgtoctttsJ An express obHgation undertaken by the executant 
to pay or deliver gbods is essential for an instrument being Iirought 
under the description of * bond.’ Sumidra Prmad w (jajmihur 
Prasad^ A.LR. 1940 F.C. 10. 

(vui) Under s. 7 of Act Vil of 1939 where *1 creditor ‘sues 
one of several executants who has taken a loan mentioned in or 
evidenced by a document the amount due from him alotie and not 
the whole loan should be taken to be the subject-niatter of itie 
claim for the purposes of the Act as any other construction would 
frustrate the object the legislature had in view. Birmdra Pmsad v* 
Surmdm Prasad^ A.LR, 1940 F.C. 19. 

' (w) Except* in cases where the High Court fails to apply 
its, mind at aJl to a matter^ or acts capridously or ia disregard of a 
Jc^t pdndplc^ ‘the Federal Court caaaot iaterfefc with the way 
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In which discretion is exercised by the High Court and the Federal 
Court would not substitute its discretion for that of the High Court. 

(a) Where the word ‘ may ’ occurs in the opening portion 
of a section and the word ^ shall ’ in the proviso, the two words must 
have different meanings. So also where the Legislature has ad- 
visedly used ‘may’ in some sections, and ‘shall’ in others, the 
use of the word ‘ may’ indicates that the Court is not bound to 
exercise one or any of the powers conferred upon it. 

Ivf) It may not be in harmony with the policy of Act VII 
of 1939 (Bihar) to go back to the old practice or the old standard 
of high rates of interest \vhich were freely allowed. Jaigohind Sing 
w Lachmi J^^arain^ A.l.K, 1940 F.C. 20. 

{xii) A Federal Court w*ould not exercise for the first time 
a discretion which the High Court could have been asked to 
exercise but was not asked to exercise under s. 12 of the earlier 
Bihar Money Lenders Act (III of 1938). Pritkichand v. Sukhraj Rai^ 
A.LR. 1940 F.C. 25. /■ 

lAffi) * Rules of the Court are framed to be kept and not 
to be broken ; but they are framed for the purpose of assisting 
justice and not for enabling it to be defeated. If therefore a strict 
adherence to the rules is likely to deprive a litigant of advantages 
which the Provincial Legislature clearly intended to give him, 
then in my opinion the Court may properly exercise the dispensing 
power conierred by O. 37 in order that substantial justice may be 
‘done h Per Gwwer, C*J., in Lachmeswar v. Girdharilal^ A.LR. 1940 
F.C. 26 at 27. 
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Rules of interpretation of, not ex- 
haustive, but illustrative, 337. 
Rules to interpret, 330. 

Summary of rules relating to, 333. 
Two typical cases dealing with inter- 
pretarion of, 3^8. 

Presumption in favour of (operative 
nature of, 332- 

CONSTRUCTION, 

of Fiscal statutes,*!? Fiscal Statotes, 
See Interpretationi, 184. 
of Statutes -affecting the Crown, See 
Crown, See Interpretation, *200. 
of Statutes of Limitation, ^ See Limi- 
station Acts, See Interpretation, 
196. 

Contract Act, 253, 264, 302. 
CkjRPORATiONs, See AppENDiat J, 566, ^ 

- Powers of Dominion and Provincial 
Legislatures to legislate in regard 
to,, under Briti^ Nbrth America 
Act, 567, 568. 

Under para 33 of the Federal ikt or 
para 33 of me Provincial List do 
not include Universities, 566. 



THE rXTKBFHKTATIOK OF IXDIAX STATUTES, 


OOGT R I s £ — i CmiM . ) 

of ijusim gemrif^ 294. 
of immunity not applicaWe 10 the 
Governineot of India Art, 36B. 
of mseitur a s&ciki 30a. 

OominioiB, See International Law, 
160. 

DRArnSMANSHlF, 
inartistic, 27. 

Farwc!!, L.J. on, 28. 


Clorporation Tax, 571. 

Cotton J3ut!es Act, 329. 

Cmiri Fees Act, 122, 297. ; 

C. P. and Berar Sales of Motor Spirit ' 
and laibricants Taxation Act, 403. 

C* P. Sales Tax Act case, Sa Constito* 
TiON, 341. 

C. P. Tenancy Act, (1898), See Acts, 92. 

C. P. Tenancy Act, See Acts, 

91, 92. 

C’Irown, 

Avoidance of a fecal statute no fraud 
on, 121. 

Beits cme^ atXL 

Bliasyam I y engar, J . , 0 n rights of the, 
303. 

Di^m of the Bombay High' Court, 
from Madras View, 205,- 
English Law on the prerogative of 
die, 208. ' 

not bound by Acts of Legislature 
normally, 20. 

Paramountcy of tlxe, over Indian 
States, 352. 

Prerogative under Government of 
India Act, 349. 

Resumption and regrant by the, 
under the Government of India 
Act, 348. 

Service in India at the pleasure of 
394 - 

Statutes affecting the, 200. 

Criminal Law, under the concurrent 
List, See Appendix L 
Relative power of Federal and Pro- 
vincial Lemslatures regarding, See 

^ ^ . i^PENDlxX 590, 591. 

Proc^we Code, Sm Acts, 

, ' ^ 824, 292, 401, 402. 

'Cfetbm, EjEFe-ct of, • on inteifpretation, 


Ejusdem Generis, 

Bombay High Court on, 296. 
Doctrine olj 294, 

Genus essential for application^ 297. 
Priv>» Council on the doctrine oC«§5* 
E^iutablb Construction, 213. 

Gourds Power to extend time, 216. 
discarded, 213. 

Madras view against, 213, 214. 
Positively dangerous, 213. 

Evasion, 

cases where, was disiiOowed, 119, 
clear Iegislati<»n necessary to avoid,. 

^31* 

Illustrations from Registration Actj, 

123. 

Inclusion of* notional * or * fictitious^ 
property, 123. 

Inclusion ’of some property held to 
he. necessary for valid re^stratioii, 

124. 

Inclusion of substantial portion of 
properly necessar)* for validity of 
regisirathm, 124. 

Legal avoidance, no, 121. 

Limits of the rule, against, 123. 
Madras view' on, 130. 

Maxwell on, 117. 

November Mortgage case, 128. 
Obedience of laws frustrated by, xiB, 
of fiscal statute®, 120. 

. Privy Council on, 124, 125. 

Rule against, explained, 117. 

S. 28 of tht Registration Act, arwL 
124. 

unfbrbidden camouflage no, i«2. 
Evidence. Act, 253, 296. 

Excise, See Appendix j., 57s, 
what is, 571. 

Gwyer, C.j. on, 571. 

Ex /©If fmi& if gislatkm, 8 1 , 85 . 

.ExPREKIO PNIUS BST S»0Lt»lO ALTlRlia, 


Balal A. J. G^fOm Gadilidatioa, 2S, 
Ikxxpii Agrididhtriite' Relief Act, (VII 

Dc^ddotis, 

Directory statutes, 280. 

Distribution of’Powew, See Comrfhi^ 

TION. ^ ' 

’"'between Federal «id Provincial 


SUBJECT IN 0 BX. 
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Expropriatory statutes, t!2. 

Externail evidence^ 36, 

Acts in pari maima as source of, 43. 
Acts wot in pari matma reference to 
as, objertionable, 44, 45. 

Aiia'lmbad view on, 41 . 

as an aid to interpretation, 34. 

Bombay view on, 37, 38. 

Calcutta view, 39, 40, 41 . 

Laiiorr view, 41, 42. 

Madras view, 42. 

Faina view', 42. 

Privy Council on, 36. 

Subsequent enactments can be 
looked at as, 44. 
to be sparinsfly used, 42. 

Extra-tciTitoriai legislation. See Appen- 
dix J, 5 %- 

F ■ 

Factories Act, (Bombay), 177. 

Federal Court, under Government of 
India Act, 370. 

Fboai. statute, 

Avoidance of, no fraud on the 
Crown, I2K 

Betieficial, construction of, 187, 
Burden of proof of liability under, 
01a die Crown, 190, 

Construction of , 184. 

. . Evasion, of,.. 120, ^ , 

Illustrations of principles govemmg 
construction of, 191. 
intcif|Hret»tioia of, a practical art, 184. 
Motive irrelevant in interpreting, 

- pMna Higti Court on construction of, 

189. 

Privy Connell on strict construction 
of, 18S. 

unduly narrow constmePon' of, to be 
Evoldeds, 194. 

f|»bfof>''Fisbari«, S$e Afpekoix J, 564, 

,r,fr '^'i| ' O 


Aot, 

^ Ajwwwwx a 430“ ■ ■ 

Dciniribia ‘ &I, to .b©,, witb 
rcfe«owe » ccwtfekt, 318. 

Effect of amcpdineat under, 219: 
IWect of rqwal under, 227.^ 

I follows proviaons of Enyisb Inter-' 
prciation Act, 314. 


General Clauses Act — (Contd,) 

General rules of construction under, 
in Ss. 5to i 3 -A, 3 I 4 - 
of the Provinces, 318- 

Golden rule of Interpretation, 
application of, 11. 

Illustrations of, from, 

Allahabad, 22, 23, 24, 

Bombay, 20, 21, 22. 

Calcutta, 17, 18, 19, 20. 

Lahore, 24, 25. 

Madras, 14, 15, 16, 17. 

Nagpur, 25, 26.: 

Patna, 25. 

Privy Council, ii, 12, 13, 14. 
Rangoon, 26. 

Sind, 25, 

in constitution statutes, 330. 
Limitations to, 27. 
what. is, 1. ■ 

Government Pleader, eligibility to 
stand for election, 108. 

Government of India. Act, 

S. 67-B(2), 149. 

5.72,182. 

S. 84 (i) of Act of 1919, 209. 

S. 96-B (Act of 1919), 142. 

S. 107, 312, 

1935 Act, 345. 

Constitutional position of Native 
States under, 353. 

Crown’s Prerogative under, 349 . 
Distribution of powers between Fede- 
ral and Provincial legislatures, 36 1 . 
Doctrine of immunity not applicable 
to, 368. 

Federal Court under, 370. 
governed by the English Interpre- 
tation Act, See Appendix A, 347, 
412. 

Indian Decisions under, 399 to 410- 
Inftrument of Accession, 355. 
Legfelative powers under, 356. 

No preamble, 348- V 
Faramountcy of Crown owr Indian 
' States, 352. 

PrcfOgi^ive In. colonies, 350. ♦: 

Prerogative in India, 351. 
Resumption and regrant by the 
Crown uhder, 349. ^ ' 

Summary qf prpvmons^ 347 - ,, ,, , - 

‘ The MattW Swm ' tfe Crown, 

' ■/ 

The ^eaward h|pit under,, 358. ^ 
Unique, 345. 

Grammatic5al Sense, t. 
not* always the correct sense, 28. 



TB\E 1XTEKFI{ETAT1C*X OF IXIHAX STATI'T! 


i Indian States— (C onlfl?.) 

IS liistirDDicni ol Ac.'Cftsstoiij,„ 3S5* 

Parammintcy^ of Crown over, 35U. 
Indian Succession Act, See Act, 107, 

, 134. 

InjiBtke, R«k against. See Inconve- 

act of, on' ' NiENCE, I 37 ‘ 

Instrument ^of Accession, ixmAx 
WAXES, 355. 

Instniment of Instructions, 4m, 
Intptttion, See Interpretation. 

Interna! pAidence, See Interpreta- 
■■■ " TION, "■■■•■ ■■ , 

aid to interpretation, 57. 

Illustrations of, 62, 63, 64. 

International Law, ^ 

" a'llvingand expanding code, 157. 
clause 12 of I.ett,ers Patent and, 161- 
conflict with, to be. avoided, 158. 
Indian Law on die rule against- 
Seel conflici with, 161. 

in regard to dominions .and, colonies, ;. 

160. ■ .' ^ 

Lord Selbfu'ne on jurisdiction , over 
foreigners, 165. 

People outside juriidiction ac€^ 
to, i6ti. 

Right to exercise . jiirisdict.io.i|'' .and 
ila validity of acts due to such exer- 

■dse in, 163. 

ion Rule against conflict .with, ,157.. ' 

Test of I'alid jiirLsdictioir,: ,164. 
'Viscount. Sa..nkey- cm,,-.'.T 57.,, ^ ■■ , 
what is, 157- 

tks, trades wu*., whe- Interpretation, 

ENBixJ,. Absurdity no ground for interference 

Sm Act* 91* 

251^21^3^268*300. , Addiiiom mn pennissibkin, 9. 

^ ' AH part.s of a statute m be read 

. » togellier in, 57. 

ruit^ aghast* tSS- computation of lime, 3oii. 

jxplamed, 132. construction of E«m! siatiites, Sa 

Fiscal Statutes, 1B4. 

the rule against* 137. ccmstruciion of statutes affecting the 
'the rule afi^nst, 139; ' ' Cro\vn, 2cx>* 

e^.* 137: ^ construction of staiutes of limimtion* 

a. (Miscelh^us Am- See Limitation Acts* i#. 

: iQAO. 374,5^. ' Kreciory md mandatory statuirs* 

'i^ardmg validity Of «So. 

;tc.* taxes, settled 1^, Dockitie of fittdwti tf#. 

Pscirine of mm^ « i#mi* 302 . 

Act’, (i86i)> 402. Effect of amendment of sfcatuto, See 

arts Act* See Acrr, 154. I^eoslation* a 18. 

res* Powers of* 388* Effect of cwiom on* 51 to 36. 

Govers«si»it Of V Effect of earlier ottJ«er and 

I , ,1## ^ 


Habeas Carpus 
statute bool 

lOmixations of the rille of* 133. 

Rule of explained, 132. 

Headings, See Statote,^ . 

cannot control provisions 01 sections, 

helpful in clearing <*scuritics, 65. 
supply a key to the nund of the 

ment Act) XI £ ip 9 , 

Hindu Women’s Right to Property A£ 
whether and how far ultra wres, Ss: 

Appendix J, 578' 




suBJBOt mmx, 


I NTER PR ET ATION**-(Co«M ) 

Efir<i of Practice on, 31 i<”>56, 

EfiWi; of iTpml of stat'utesv Legis- 

lation, 225. 

Effcit rtf linage on, 31 to 56. 

Eciui tabic romtrucdori, 212 . 
Expressw imim dmime, 304. 

External evidence as an aid to, 34. 
Extrinsic evidence neersisary in, 33. 
Fair interpretation, 17B. 

Ckddrn mle of, See Goloen rule 

or I NTERPEETATION . 

Privy Ouncil on the golden rule 
of, 4 . 

History f 4 ie.gisiation to resolve am- 
biguity in, 34, 

' Incickmfa! and coiisequrruial legis- 
lation, Sm Legislation, 320. 
Intention primary tWng in, 29. 
Internal evidence as an aid to, 57. 
Jiididal dfcisfons helpful in, 49. 
‘Language primarily to looked 


Joint Parliamentary Committee, 
on Federal Legislative list, See 
AppenoixJ, 557. 

on necessity for a concurrent legis- 
lative list. See Appendix J, 588. 
on Provincial Legislative list. See 
Appendix J, 576, 

Judges, 

Duty of, 5. 

not mere automatons, 142. 

Tudicial decisions, helpful in interpre- 
tation, 49. 

Judgment, final and conclusive, vested 

right, 94. 

Jurisdiction, capacity to give effective 
judgment, test of valid, 164. 
clear language essential to withdraw 
existing, 143. 

* Final ’ decisions and ouster of, 147. 
in cases where fundamental rights 
are violat^ 150. 

Indian decisions bearing against 
ouster of, 144. 

Justice Varadiihariar on the test 
for finality, 147. 

Lord Selborne on, over Foreigners, 
ifiS- 

Madras District Municipalities Act, 
146, 

Madras Hindu Religious Endow- 
ments Act, 147, 149, 

Madras Local Boards Act, and, 147, 


Objeci and spirit of die statute to 
be cjoasidered in, 59. 

of cxmstitutioii^ statutes, See Consti- 
TtmoN, 330/ 

Penal Statutes, 1S8. 

Rule against absurdity, 137. 

Rule agaimt conferment of new ju- 
risdiction, JuRisDicmoN, 143. 

Rule against conflict with Interna- 
tional law, See International 
I. AW, 157. 

Rule agaimi evasion. See Evasion, 

117, 

Riik of harmony, lyx. 

Rule agaiiist •nconsistency, 132. 

Rule against Inronvemencr, 137. 

Rule j^ainst injustice, 137. 

Rule against unreasonableness, 137. 

Rule against withdrawal ‘of old 
* Jurisdiction, &e JimisDicriON, 143, 

Rule as to retrospective effect, 

RmmcwPBcrirwE ewect, 8a* 

Setting and context of words to be 
looked at in, 5'^ 

Special Rules and presumptions in, 

a®, 

Statutory language^ See Language, 

’ , ^*57* ♦ 

Sul>|ect matter and, 61. 

Inta|Wcl»|l|o» Act, 1889% 

Appendix A. 

Government of India Act, governed I |,and Acquisition Act, See Acts, 
by, 347. j 

latcipretation Clause, See Statute. ^ Land Revenue Act, (V. F.), 177 


New rights arising out of new, 155. 
not to be enlarged withoui clear 
authority, 152. ■ , 

not to be usurped, 1 54. 
of civil courts to interfere with 
arbitrary proceeding, 146. 
of revenue courts, limited, 151. 
People outside, according to Inter- 
national law, 160. 

Presumption against change of, 143. 
Right to exercise, and validity of' 
decisions due to such exercise in 
foreign countries, 163. 

Rule s^ainst conferment of new, 143. 
Rule against withdrawal of old, 143. 
Sea, Customs Act, 149, , 

Special Tribunals and, 150. 
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Lecislation— (€»««• j 

Egest g gemd m s^id Acts mid uke 

Confikt between Ekrmnty Act 
and Bombay District Mwitci- 
paiitka Act* 254 * „ _ . 

Cksnfiict between Evidence Act 
and Contract Act* 253. 

Coiiflict between Income-tax Act 
and Specific Relief Act, 253. 
What are general and what are 
special Acts* 245. 
lllnstraiions from Bombay, 252. 

from Calcutta, 250, 251 
from Madras* 250. 

■■ ■ from^ ■ Fury ■ 252,* ■ 

from Rangoon, 253. 
from Sind, 254 * 

Effect of legislation, on laws and 
mages'of.Natives, 367*' 

Effect of repeal of statutes . 225. 

Anti'' Hindi Fropaga'iida League 
case, 235, '243:. , ■ ■■ ■ , , , 

Effect of incorporation ol provi- 
sions of onC' Act w 4 ‘.h .anotlier, 

,23210^235.' 

of a repealed provision on unre- 
pcaled provisions, 226* 

Reference to re|>eak*d enactments* 
229. 

Repeal by implication, 230. 

Repeal has no retrosperitw effect, 
229. 

Revival of repealed eim'ttmems, 
228. 

Hiatuie obliterated for all purposes 
by repeal, 225. 

under CJencml Clauses Act, 227. 
under Indian Ia.w, 229. 

History of* hcipfol in reserving 
ambiguity, 34- ^ 

implidi rights attd implieti oWi- 
gatiom, 323, 

Inddental and conseque lUiah 320. 
provided for by Rules tit modern 
legislation, 324. 

subject to ’'the main smtutf, 325. 
Suteliary Itgislaiion, 325. 

' Wynfes on absence of clarity in, 29 - 

Ij£o»ativ;r Aonwry, 
lltatiutwtt*. 

Spheres oli 

Irtis* Sm As^mmm J, 557* . 
JUBC*wtTive Powwts* Sm Gmmmmtt 
Of IwniA Am ' ■ 

, ■ .rtd. frovindab 

Iwiit Aed 


Language, ■ ' ^ ^ 

DificUfy Md Mmdaiarj siaiuks, 

cases from Civil Procedure C^e, ] 

2$S, 289* . 1 

lurisdiction and waiver, 2^0. 
Partly directory and partly man- 
datory, 287, . 

Tests for dcterim»ati<m, 280. 
Waiver in regard to, 2B9. 

Flexible, 27. , . » * 

Primarily to be looked to in inter- 
pretation, 7 * _ , . ' 

Redundant and Defective, 27* 

isMutmyLm.gmge,2^*l, 

cases of* May ’ and must , 272. 

Definitions, 260. - 

Divergence between the letter ana 
the spirit of the law, 257, 
Illustrations of such divergence, 
262, , 

Incorporation of necessary words, 

266, 267. ^ it 

Interdxange of conjunctions, 205. 

‘ May* and ‘shall* 254. 

Mistakes in statutes, 269. 
not a perfect medium ol expres- 
sion, 260. 

* or ’ and * and , 205. 
powers under Indian Statutes, ^ 74 * 
Rejection of superfluous words, 
266, 267. 

Mzianagaram case 275. 

Laws, and usages of Natives, Efiect trf 


LEOmiATION, ^ C. * * 

Mml g rnmndmd g 

rAniLjmg act -may be deelara- 

r ' t ■ torir 22 1 » t 

, 1 ' Procedure 

' Code^ 220. *’ 

j Amendment not to be construed 
■ retrospective, 219 ; . . . ^ 

' Amendment of Limitation Act, 
'' 220 * 

Amendments recognising judicial 
interpretation, 221# ■ 

Cases of amendment of mere pro- 
cedure, 22 1 * . . 

4 Description of an Act not conciu* 
live « to Its 221 * ^ 

m chaage of law lirtelted in 
amendEnent, 218, 221 << ^ 

Egeciofeadierm imrsmms^mrn 

mrs^ 23^* 

Mufoai effect of statutes on one 
another, 23R • ; 

Omkrion of.a nog^ve pcoy^ipn 
; ' ' not m urination, 242^ ./ , 






Order, (Adaptation of Laws) Order, 
102 , Appendix L, 619. 
Ordinance X of 1932, 181. 

Ordinance II of 1932, 18 1. 


Paramountcy, of Crown over Indian 
States, 352. 

Partnership Act, See Acrrs. 

S. 69 (2) not one relating to mere 
procedure, 103, ni. 

Penal Code, Penal Acts, ‘ 

. Exlianstive, 173, 

S. 40, 176. 

S. t48, 176, ' , , 

s.smm- ..'i 

.psmi, wTilfcl 

. Cksea igro Cdni:% 0#erv,ih«%-||fcd- 

: i 

Cmtsus omksus no ground for forced 
cojoatruction, 169, \ 

Cot^tniction df, tm. 


BVMmot. xMmx^- 


Limitation, See Retrospective effect. , 
Illustration of a right vested as well 
as procedural, 102. 

Limitation Acts, 
construction of 196, 

Limitation Act, 1859, 241. 

Limitation Act, (1900), 198, 199, 220 
223, 270, 303. 

Limitation and C. F. C. Amendment 

Act, 270. 

Literal Construction, 2. 

Brougham L., on, 3* 

Coleridge J., on, 2. 

Tindal G.j., on, 2, 
l^cai Boards Act, See Acts, 
l-ocal Self-Government in Cantonment 
Areas, See Appendix J, 559. 

M 

Madras Agriculturists Relief Act, 408. 
is not ultra inres of the Provincial 
Legislature, See Appendix J, 565, 

578, 579- 

Madras Code (Reg. MI of 1817), 133. 
Kfadras District Munh'ipalities Act, 
&eAcrs, 146, 188, 192. 

Madras Estates Land Act, See Act, 87, 
103, 108, 136, 256. 

Madras General Clauses /\ct, 430. 
Madras Irrigation Ces.s Act, see Act, 222 
Madras Proprietary F.sta tes Village, 
Scrticc Act, 269. 

Madras Rcligicais Endo^vments Actj 
Sm Act, 

Malabar Compensation for Tenants’ 
Improvement Act, 265, 266. 
IVIandatory Statutes, aBo. 

MargimI .Notes, Statute,. ... . 
Calcutta ricw on, 77, 

Dissenting note by Allahabad High 
Court on, 75. 

Maxims, 

Ahakta smkntm expasUore nan 

mMgd, I . 

4 ikr Seg^r/arum rei^ 165. , 

rmmi, ml mm 1 73;. 

, m mmesM 

e: 0 [iem S^sf r V 4 , 

expriSsmfmU m^m, 304 . • ■ ^ 

extra ternkritm jm dkmli impum wii 
paretuf^ 158* ‘ 

: gimaik specmlikus tm tkfQgmt, 244, 

' 245 . ^ ^ 

81 


Maxims — {Crntd. ) 

Leges posteriores prmes contrmias abro- 
issibiliaf 293. 


garii, 245- 
Lex non 

nunc piv tutic^ i _ 

Omnis nova constitutio fuiuris formam 
imponere debet non praeteritisy 81 . 
Privatorwn conventio juri publico non 
derogaty 2^2. 

Ui res magis valeai quam pereaiy 269. 
Verba aliquid operati debenty 1 70, 

Mens Rea, in Indian Criminal law, 1 73. 
Alistakes, in statutes, 269. 

Mussalman Wakf Act, (1923), iig. 


Naval, Military and Air Force, See 
Appendix J, 558. 

Naval, Military and Air Force Works, 
AS'rr Appendix J, 559. 

Neootiable Instruments, 

Legislation by Provinces for discharge 
or reduction of interest due by 
agriculturists on, whether ultra 
vires y See Appendix J, 580. 

Negotiable Instruments Act, 408. 

JVoscitur a Sociis , Doctrine of, 302. 
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I 

♦ 

► 


-'m me mTBmmTAmm m staotxes. 


fmAi» StArmEs^iOmii.) 

t wimMc comtmztioti not pcmmsi- 

bki», 171- , 

Exiles of oibnees outside the 
letter of, i 75 ’ 



fimjab Oenefai Clwsei Act, 516. 
Puajab Tenancy Act, 151. 


H 


' Madras cases, 17®* 

■tt‘Ovincial and Impenal Ails, 174. 
Rule as to retr6s|)ective effect appu-* 

", cable to, 1 1^2. 

to. be coBStoied strictiy, idS. 

Brhctice, Effect of, on interpretation, 51 . ^ 
Freebie, Statute,' 

cannot restrict or extend scope ot a 
skbftc, 67. 


Railways Act, S. ®55” ■ ^ 

Rangoon City MipaaicliAi Act, 193, a?©. 
Rangoon Port Act, 286. , ^ 

Re^eimctocnt, Effect of repi^^ 105 
R-^istra'tion Act, Sm Acts. ■ 

Evas 


ivasion, 12a, 216, 267* 


statnitc, 

' G. 'I. Act, t9S5» Eas no, 348. 


'l^y to the understanding ot a 
' Statute, 67. 
i^ore view on, 70. 

£cgislatuir€’'s right to go beyond, 07* 

, Madras view on, 89. 

Ou^ view, 70. 

Privy Council on importance ol the, 

68 . 


RBOUtATIONS, 

IV of 1831, 242, 

Bombay regulation (Vof 1827) » 
Martial Law, S. 7 <c)r'* 7 ff , . 

Permanent Settiemenl «sginattdii, 
250, 251* 

Religious Endo\^TOcnts Act, Sa Acts. 
Repeal, 

Effect of, to Legblatiok, Repeal 
and re-enactment, 105, 225. 
Resumption and legrant, under G. f. 
Act, 349. 


PREROGATIVE, r I'o 

Crown’s under Government ot India 

Act, 349* 

In colonies, 350. 

In India, 351 . 

Presidency Banks Act, 2B2, 2B3. 
Presidency Towns Insolvency Art, 250. 
Presumptiom in interpretation, 81 to 

" '''pTdpsedln^'''Of' ''Legislative Council, See 
: Statute. 

Iwolyency Act, to Agto, 

‘ Pmtiso, to Statute. 

^ .PaooEouRE to RKTROSPBCTiyE 

'and substantive rights, line of de- 
marcation, 92, 

.An exception to rule to retros- 
pective effect, 98 
Holland’s definidon of, §3* • 
jwEtice Pandrang Row, c», 92 . 
Chdinary rule m to, 

Reason for departure from • rule as 

to, 9^ rr . r o 

Retiospcctive effect m cases 01, 90. 

Public Debt of_ the Federatioh, to 


AFTfiNOix J, 5^*' 
1th Act, 


Public Hcalt' 

Public Prosecutor, 
forelection, lo. 

Punctuation Marks, to Statute, 
Punjab Alienation of Land Act, 145. 


Reteosfecti VE... Effect,. 

application to cases of amendmeiiil, 

application to cases of repHtjal, 86* 
classificatmn of statutes for purposes 
of 97, 104. 

Declaratory Acts, i«>. 

Enforceincnt of a right, 95. 

English rule as to, 81 . 

Erie G. on the reason for die rule 
•'.'.as to, 82. . 

Exception of rule as to, in cases ' Oi 
procedure, 98. 

Expro^priatory ..Stauiics, 1 1:2 .. ... 

Final and conclusive judgment, 94. 

Illustratiom, 85. 

Lahore Full Bcuidi on, 97. 

Law m to, not applicabh* 10 new 
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‘servant of the Crown/ 401, 

‘ shall include/ 262. ' 

* single transaction/ 262. ' , s' 

‘sister/ 26^. , 

‘ some portion of the property/ 124. 
‘street/ 265, • 

* such debts and liabilities/ 

‘ such other and further relief/ 301, 

* sudb statement/ 25. 

‘suit/ 63* 


Hbtos Aim « , , 

‘ coiwiderlng the 4 mwast^ rf a 
case/ 36. 

r^Afite/ tf, 38. 

* contract to the eonirary/ 87. 

* mmm ww jwfrr / 284. 

‘Darjihata,* 18. 

‘date of jwiMeiit/ 198. 

‘decision/ I4, 

* District Ocwiri/ 264. 

‘ document of title/ 302. ' 
‘domicile/ 14. 

* drawing blotxl. in the street,* 29. 
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